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Regular Session, 2009
HOUSE BILL NO. 898 (Substitute for House Bill No. 142 by Representative Henry)

BY REPRESENTATIVE HENRY

TAX CREDITS: Provides reative to the maximum amount of the tax credit for state
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certified productions and repeals the phase-down of such tax credits

AN ACT

To amend and reenact R.S. 47:6007, relativeto tax credits; to providerelative to the motion

pictureinvestor tax credit; to provide for issuance of the tax credit for state-certified
productions; to providefor the amount of thetax credit; to providerelativeto certain
definitions; to provide for certain requirements and limitations; to provide relative
to the promulgation of rules; to delete certain provisionsrelativeto thetax credit for
state-certified infrastructure projects; to providefor an effective date; and to provide

for related matters.

Be it enacted by the Legidature of Louisiana

Section 1. R.S. 47:6007 is hereby amended and reenacted to read as follows:
86007. Motion picture investor tax credit
A. Purpose. The primary objective of this Section is to encourage

development in Louisiana of a strong capital and infrastructure base for motion

picture fim,vi teg vist i tens production in
order to achieve an independent, self-supporting industry. This objectiveisdivided
into immediate and long-term objectives as follows:

(1) I'mmediate objectives are to:

(@ Attract private investment for the production of motion pictures;

Asin Louisiana
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(b) Develop a tax and capital infrastructure which encourages private
investment. Thisinfrastructurewill providefor state participation in the form of tax
credits to encourage investment in state-certified productions aneHhfrastruetdre
profeets.

(c) Develop a tax infrastructure utilizing tax credits which encourage
investments in multiple state-certified proeductron—ane—nfrastructure—projects

productions.

(2) Long-term objectives areto:
(8 Encourage increased employment opportunities within this sector and

increased global eompetitton competitiveness with other states in fully devetoping

utilizing economic development options within the fHm-ane-vigeo motion picture
industry.

(b) Encourage new education curricula in order to provide a labor force

trained in all aspects of film and digital production.

B. Definitions. For the purposes of this Section:

(1) "Baseinvestment" 3

means cash or cash equivalent investment made and used for production

expenditures in the state for a state-certified production.
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or an "expenditure in the

state" means an expenditure to acquire property from asource within the statewhich

IS subject to state sales and use tax, or an expenditure as compensation for services

performed within the state which is subject to state income tax.

(3) "Expenditure" shall mean actual cash or cash equivalent exchanged for

goods or services.

(4) "Headquartered in Louisiand" shall mean a corporation incorporated in
Louisiana or a partnership, limited liability company, or other business entity
domiciled and headquartered in Louisiana for the purpose of producing nationally

or internationally distributed motion pictures as defined in this Section.

(5 "Motion picture’ means a nationally or_internationally distributed

feature-length film, video, television pilot, television series, television movie of the

week, animated feature film, animated television series, or commercia made in

Louisiana, in whole or in part, for theatrical or television viewing er-as-ateteviston
piet. The term "motion picture" shal not include the production of television
coverage of news and athletic events.

(6) "Motion picture production company" shat+rean means a company

engaged in the business of producing nationally or internationally distributed motion
pictures as defined in this Section. Motion picture production company shall not
mean or include any company owned, affiliated, or controlled, in whole or in part,
by any company or person which isin default on aloan made by the state or aloan
guaranteed by the state, nor with any company or person who has ever declared
bankruptcy under which an obligation of the company or person to pay or repay
public funds or monies was discharged as a part of such bankruptcy.

(7) "Office® means the Governor's Office of Film and Television
Development until August 15, 2006; thereafter, the term "office” means the office
of entertainment industry devel opment inthe Department of Economic Devel opment

provided for in R.S. 51:938.1.
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wages, and other compensation, including benefits paid to an employee for services

relating to a state-certified production and taxable in this state. However, "payroll”

for purposes of the additional ten percent tax credit for Louisiana-resident payroll

shall exclude any portion of an individual salary in excess of one million dollars.

(99 "Production expenditures’ means preproduction, production, and

postproduction expenditures directty-taetrred in this state that-are-directtytsedHn

directly relating to a state-certified production, including without limitation the

following: set construction and operation; wardrobes, make-up, accessories, and
related services; costs associated with photography and sound synchronization,
lighting, and related services and materials; editing and related services; rental of
facilities and equipment; leasing of vehicles; costs of food and lodging; digital or
tape editing, film processing, transfer of filmto tape or digital format, sound mixing,

special and visual effects;

expentditures—as—determined—byrute—and payroll. This term shall not include

amoetntsthat-aretaterretmbursed-any expenditures for marketing and distribution,

non-production related overhead, amounts reimbursed by the state or any other

governmental entity, costs related to the transfer of tax credits, er-any amounts that

are paid to persons or entities as a result of their participation in profits from the

exploitation of the production the application fee, or state or local taxes.

(10) "Resident" or "resident of Louisiana' means a natural person aneh-for

any-person domiciled in the state of-Lodtstanaand-any-otherperson. A person who

Page 4 of 19

CODING: Wordsinstruekthrotgh type are del etionsfrom existing law; words underscored
are additions.



oS o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

HLS 09RS-2963 ORIGINAL

HB NO. 898

maintains a permanent place of abode within the state and spends in the aggregate

morethan six months of each year within the state shall be presumed to be domiciled

in the state.
(11) "Secretary" means the secretary of the Department of Economic
Development.

(12) "Source within the state" means a physical facility in Louisiana,

operating with posted busi ness hours and employing at |east onefull-time equivalent

employee.

(13) "State" means the state of Louisiana.

43} "State-certified production” shall mean a production approved by the
office and the secretary of-the-Bepartment-of EconemicDevelopment which is

produced by a motion picture production company domiciled and headquartered in

L ouisiana and which has a viable multi-market commercial distribution plan.

C. Investor tax credit; specific productions and projects.

(1) There is hereby authorized a tax credit against state income tax for
Louisianataxpayersfor investment in state-certified productionsrother-thar-metion
pretdreproductioncompantes. Thetax credit shall be earned by investorsat thetime
expenditures are made by a motion picture production company in a state-certified
production. However, credits cannot be applied against atax or transferred until the
expenditures are certified by the office and the secretary of-the-Bepartment—of

Eeonomtc—Development. For state-certified productions, expenditures shall be
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certified no morethan twiceduring the duration of astate-certified production unless
the motion picture production company agrees to reimburse the office for the costs
of any additional certifications. Thetax credit shall be calculated as a percentage of
the total base investment dollars certified per project.

() For state-certified productions approved by the office and the secretary
on or after January 1, 2004, but before January 1, 2006:

() If thetotal baseinvestment isgreater than three hundred thousand dollars
and less than or equal to eight million dollars, each taxpayer shall be alowed atax
credit of ten percent of the actual investment made by that taxpayer.

(if) If the total base investment is greater than eight million dollars, each
taxpayer shall be allowed a tax credit of fifteen percent of the actual investment
made by that taxpayer.

(iii) Theinitial certification shall be effective for a period twelve months
prior to and twel ve months after the date of initial certification, unlessthe production
has commenced, in which case the initial certification shall be valid until the
production is completed.

(b) For state-certified productions approved by the office and the secretary
on or after January 1, 2006; butbeforeduty-1-2610:

(i) If thetotal baseinvestment isgreater than three hundred thousand dollars,
each investor shall be alowed a tax credit of twenty-five percent of the base
investment made by that investor.

(if) Totheextent that base investment is expended on payroll for Louisiana
residents employed in connection with a state-certified production, each investor

shall be allowed an additional tax credit of ten percent of such payroll. Hewever+f

(iii) Theinitial certification shall be effective for a period twelve months

prior to and twel ve months after the date of initial certification, unlessthe production
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has commenced, in which case the initia certification shall be valid until the

production is completed.
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&) Motion picture investor tax credits associated with a state-certified

production shall never exceed the total base investment in that production.
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3)(2) The credit shall be alowed against the income tax for the taxable

period in which the credit is earned or for the taxable period in which initia
certification authorizes the credit to be taken. If the tax credit allowed pursuant to
this Section exceeds the amount of such taxes due for such tax period, then any
unused credit may be carried forward as a credit against subsequent tax liability for
aperiod not to exceed ten years.

#)(3) Application of the credit.

(a) All entitiestaxed ascorporationsfor Louisianaincometax purposes shall

claim any credit alowed under this Section on their corporation income tax return.
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(b) Individuas, estates, and trusts shall claim any credit allowed under this
Section on their income tax return.

(c) Entities not taxed as corporations shall claim any credit allowed under
this Section on the returns of the partners or members as follows:

(i) Corporate partners or members shall claim their share of the credit on
thelr corporation income tax returns.

(i) Individual partners or members shall claim their share of the credit on
their individual income tax returns.

(iii) Partners or members that are estates or trusts shall claim their share of
the credit on their fiduciary income tax returns.

5)(4) Transferability of the credit. Any motion picture tax credits not
previously claimed by any taxpayer against itsincometax may betransferred or sold
to another Louisiana taxpayer or to the office, subject to the following conditions:

(@ A single transfer or sale may involve one or more transferees. The
transferee of the tax credits may transfer or sell such tax credits subject to the
conditions of this Subsection.

(b) Transferors and transferees shall submit to the office, and to the
Department of Revenuein writing, anotification of any transfer or sale of tax credits
within thirty days after the transfer or sale of such tax credits. The notification shall
include the transferor's tax credit balance prior to transfer, a copy of any tax credit

certification letter(s) issued by the office and the secretary of the Department of

Economic Devel opment and, trrthecase of anthfrastrdcture profect totheoffiee the

productionortnfrastructureproject; thetransferor'sremaining tax credit balance after

transfer, all tax identification numbers for both transferor and transferee, the date of

transfer, the amount transferred, a copy of the credit certificate, price paid by the

transferee to the transferor, in the case when the transferor is a state-certified

production er-state-certiftecHnfrastructareproject, for the tax credits, and any other

information required by the office or the Department of Revenue. For the purpose
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of reporting transfer prices, the term "transfer” shall include allocations pursuant to
Paragraph (3) of this Subsection as provided by rule. The office may post onitsweb
Sitean averagetax credit transfer value, as determined by the office and the secretary
of the Department of Economic Development to reflect adequately the current
averagetax credit transfer value. Thetax credit transfer value meansthe percentage
as determined by the price paid by the transferee to the transferor divided by the
dollar value of the tax credits that were transferred in return. The notification
submitted to the office shall include aprocessing fee of up to two hundred dollars per
transferee, and any pricing information submitted by atransferor or transferee shall
be treated by the office and the Department of Revenue as proprietary to the entity
reporting such information and therefore confidential. However, this shall not
prevent the publication of summary data that includes no fewer than three
transactions.

(c) Failureto comply with this Paragraph will result in the disallowance of
the tax credit until the taxpayers are in full compliance.

(d) Thetransfer or sale of this credit does not extend the time in which the

credit can be used. The carryforward period for credit that is transferred or sold

begins on the date on which the credit was ertginalty-earned-or—in-the-case-of-a

(e) To the extent that the transferor did not have rights to claim or use the

credit at thetime of thetransfer, the Department of Revenue shall either disallow the
credit claimed by the transferee or recapture the credit from the transferee through
any collection method authorized by R.S. 47:1561. The transferee's recourse is
against the transferor.

(f) Beginning on and after January 1, 2007, the investor who earned the
motion picture investor tax credits may transfer the creditsto the office for seventy-
two percent of the face value of the credits. Beginning January 1, 2009, and every

second year thereafter, the percent of the face value of the tax credits allowed for
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transferring credits to the office shall increase two percent until the percentage
reaches eighty percent. Upon the transfer, the Department of Economic
Development shall notify the Department of Revenue and shall provide it with a
copy of the transfer documentation. The Department of Revenue may require the
transferor to submit such additional information as may be necessary to administer
the provisions of this Section. The secretary of the Department of Revenue shall
make payment to the investor in the amount to which heis entitled from the current
collections of the taxes collected pursuant to Chapter 1 of Subtitlell, provided such
credits are transferred to the office within one calendar year of certification.

6)(5) Thetransfereeshall apply such creditsin the same manner and against
the same taxes as the taxpayer originally awarded the credit.

A(6) Notwithstanding any other provision of law, on or after January 1,
2006, a state-certified production which receives tax credits pursuant to the
provisions of this Chapter shall not be eligible to receive the rebates provided for in
R.S. 51:2451 through 2461 in connection with the activity for which the tax credits
were received.

D. Certification and administration.

(D)(@) The secretary of the Department of Economic Development and the
office shall determine through the promulgation of rules the minimum criteria that
aproject must meet in order to qualify according to this Section. The secretary, the
office, and the division of administration shall determine through the promulgation
of rules the minimum criteriathat a project must meet in order to qualify according
to this Section.

(b) The secretary, the office, and the division of administration shall
determine, through the promulgation of rules, an appeals processin the event that an
application for or the certification of motion picture production ertrafrastructure-tex
ereditstax creditisdenied. The office shall promptly provide written notice of such
denial to the Senate Committee on Revenue and Fiscal Affairs and the House

Committee on Ways and Means.
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(c) Priertoadoption In addition, these rules shall be approved by the House
Committee on Ways and Means and the Senate Committee on Revenue and Fiscal

Affairs in accordance with the provisions of the Administrative Procedure Act.

(d) When determining which productions areHhfrastraetdre-profects may

qualify, the office and the secretary of the Department of Economic Development

take the following factors into consideration:

(i) Theimpact of the production ertrfrastraetareproject on the immediate

and long-term objectives of this Section.

(it) Theimpact of the production ertrfrastraetdreproject on the employment

of Louisiana residents.

(iii) The impact of the production ertafrastraeture-profect on the overall
economy of the state.

(2)(a) Application. An applicant for the motion picture investor credit shall
submit an application for initial certification to the office and the secretary of the

Department of Economic Devel opment ane+thecaseof Hifrastructureprofects o

tton that includes the

following information:

(i) For state-certified productions the application shall include:

(ad) The multi-market commercial distribution plan.

(bb) A preliminary budget including estimated Louisiana payroll and
estimated base investment.

(cc) The script, including a synopsis.

(dd) A list of the principal creative elements, including the cast, producer,
and director.

(ee) A statement that the production will qualify as a state-certified

production.

(ff) Estimated start and completion dates.
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(b) If theapplicationisincomplete, additional information may be requested
prior to further action by the office or the secretary of the Department of Economic

Development 6

the-diviston-of admtnistration. An application fee shall be submitted with the
application based on the following:

(i) 0.2 percent times the estimated total incentive tax credits.

(it) The minimum application feeistwo hundred dollars, and the maximum
application fee is five thousand dollars.

(c) Theofficeand the secretary andrthecaseofthfrastructare projectsthe

diviston shall submit their initial certification of a project as a state-certified

production er—trfrastruetdre—profect to investors and to the secretary of the

Department of Revenueindicating thetotal baseinvestment which shall beexpended

in the state on the state-certified production er-state-certiftecHnfrastruectureproject

betaken-or-transterred. The initial certification shall include a unique identifying

number for each state-certified production.
(d) Prior to any fina certification of the state-certified production et

tafrastroetdreprofect, the motion picture production company er-appteantfor-the
tafrastroeture-profect shall submit to the office and the secretary anetithecaseof

production-orthfrastructureprofect an audit of the production expenditures aticited

and certified by an independent certified public accountant as determined by rule.

The office and the secretary andtthecaseofthfrastructureprofects theofficerthe

expenses-and-wit shall review the audit, the production expense details, and may
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require additional information needed to make a determination. Upon approval of

the audit, the office and the secretary shall issue afinal tax credit certification letter

indicating the amount of tax credits certified for the state-certified production of
state-eertifiednfrastructdreproject to the investors. The rules required by this
Subparagraph shall, at aminimum, require that:

(i) Theauditor shall be acertified public accountant licensed in the state of
Louisiana and shall be an independent third party, not related to the producer.

(if) Theauditor's opinion shall be addressed to the party which has engaged
the auditor (e.g., directors of the production company, producer of the production).

(iif) Theauditor's name, address, and telephone number shall be evident on
the report.

(iv) The auditor's opinion shall be dated as of the completion of the audit
fieldwork.

(v) The audit shal be performed in accordance with auditing standards
generaly accepted in the United States of America and the auditor shall have
sufficient knowledge of accounting principles and practices generally recognized in
the film and television industry.

(3) The secretary of the Department of Revenue, in consultation with the

office and the secretary of the Department of Economic Development aneh+-the

tor; shall promulgate
such rules and regulations as are necessary to carry out the intent and purposes of
this Section in accordance with the general guidelines provided herein.

(4)(1) Any taxpayer applying for the credit shall be required to reimburse the
office for any audits required in relation to granting the credit.

(i) (a@) The production erthrfrastruetdreprofect application fee provided for
in Subparagraph (2)(b) of this Subsection received by the office shall be deposited
upon receipt inthe statetreasury. After compliance with the requirements of Article
VI, Section 9(B) of the Constitution of Louisianarelative to the Bond Security and

Redemption Fund and prior to any money being placed into the general fund or any
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other fund, an amount equal to that deposited as required by this Item shall be
credited by the treasurer to a special fund hereby created in the state treasury to be
known asthe Entertainment Promotion and Marketing Fund. Themoney inthefund
shall be appropriated by the legislature to be used solely for promotion and
marketing of Louisiana’s entertainment industry.

(bb) The money in the fund shall be invested by the treasurer in the same
manner as money in the state general fund and interest earned on the investment of
the money shall be credited to the fund after compliance with the requirements of
Article VII, Section 9(B) of the Constitution of Louisiana relative to the Bond
Security and Redemption Fund. All unexpended and unencumbered money in the
fund at the end of the year shall remain in the fund.

(5) A motion picture production company applying for the additional credit
for the employment of Louisianaresidents must remit a schedul e to the Department
of Revenue, in a machine-sensible format approved by the secretary of the
Department of Revenue, that includes the following information: the names of all
persons who received salary, wages, or other compensation for services performed
in Louisiana in connection with the state-certified production, and the address,
taxpayer identification number, permanent address of, and the amount of
compensation for services performed in Louisiana received by each such person.

(6) With input from the Legidlative Fiscal Office, the office shall prepare a
written report to be submitted to the Senate Committee on Revenue and Fiscal
Affairs and the House of Representatives Committee on Ways and Means no less
than sixty days prior to the start of the Regular Session of the Legislature in 2007,
and every second year thereafter. The report shall include the overall impact of the
tax credits, the amount of thetax creditsissued, the number of net new jobs created,
the amount of Louisianapayroll created, the economic impact of the tax creditsand

film industry,

and any other factors that describe the impact of the program.
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(7) Ettherthe The Department of Economic Devel opment ertheBepartment

of Revente—may—attit—the—costreport may request an additional audit of the

expenditures submitted by the motion picture production company at the cost of the

motion picture production company.

(8) Asaconditionfor receiving certification of tax credits under this Section,

state-certified productions may be required to display the state brand or 1ogo, or both

as prescribed by the secretary of the Department of Economic Devel opment.

E. Recaptureof credits. If the officefindsthat moniesfor which aninvestor
received tax credits according to this Section are not invested in and expended with
respect to astate-certified production within twenty-four monthsof the datethat such

credits are earned,

stateincometax for such taxable period shall beincreased by such amount necessary

for the recapture of credit provided by this Section.

F. Recovery of credits by Department of Revenue. (1) Credits previously
granted to ataxpayer, but later disallowed, may be recovered by the secretary of the
Department of Revenue through any collection remedy authorized by R.S. 47:1561
and initiated within three years from December thirty-first of the year in which the
twenty-four-month investment period specified in Subsection E of this Section ends.

(2) Theonly interest that may be assessed and collected on recovered credits
IS interest at a rate three percentage points above the rate provided in R.S.
9:3500(B)(1), which shall be computed from the original due date of the return on
which the credit was taken.

(3) Theprovisionsof this Subsection arein addition to and shall not limit the
authority of the secretary of the Department of Revenue to assess or to collect under
any other provision of law.

Section 2. ThisAct shall become effective upon signature by the governor or, if not
signed by the governor, upon expiration of thetimefor billsto becomelaw without signature

by the governor, as provided by Article I11, Section 18 of the Constitution of Louisiana. If
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vetoed by the governor and subsequently approved by thelegislature, this Act shall become

effective on the day following such approval.

DIGEST

Thedigest printed below was prepared by House L egidative Services. It constitutes no part
of thelegidativeinstrument. The keyword, one-liner, abstract, and digest do not constitute
part of the law or proof or indicia of legislative intent. [R.S. 1:13(B) and 24:177(E)]

Henry HB No. 898

Abstract: Providesthat the amount of the tax credit for state-certified productionsis 25%
and repeal s the phase-down of the tax credit.

Present law authorizes a tax credit against state income tax for La. taxpayers for state-
certified productionsand state-certified infrastructure proj ectsearned by investorsat thetime
expenditures are made by a motion picture production company. The tax credit shall be
calculated as a percentage of the total base investment dollars certified per project.

Present law providesfor atax credit of 25% of the base investment made by an investor for
state-certified productions approved by the office and the secretary on or after Jan. 1, 2006,
but before July 1, 2010, if the total base investment is greater than $300,000. Providesfor
an additional tax credit of 10% for payroll of La. residents employed in connection with a
state-certified production; however, this additional credit shall exclude any salary for a
person that exceeds $1 million.

Present law provides that the initial certification shall be effective for a period 12 months
prior to and 12 months after the date of initia certification, unless the production has
commenced, in which case the initial certification shall be valid until the production is
completed.

Proposed law changes present law to remove the July 1, 2010, deadline for qualification of
the 25% tax credit. Proposed law makes the 25% tax credit permanent for state-certified
productions approved by the office and the secretary and retains the 10% tax credit for

payroll.

Present law providesfor atax credit of 20% of the base investment made by an investor for
state-certified productions approved by the office and the secretary on or after July 1, 2010,
but before July 1, 2012, if the total base investment is greater than $300,000.

Proposed |aw repeals present law.

Present law providesfor atax credit of 15% of the base investment made by an investor for
state-certified productions approved by the office and the secretary on or after July 1, 2012,
if the base investment is greater than $300,000.

Proposed |aw repeals present law.

Proposed law defines a base investment as a cash or cash equivalent investment made and
used for production expenditures in the state for a state-certified production. Further
provides that payroll means all salary, wages, and other compensation, including benefits
paid to an employeefor servicesrelating to a state-certified production and istaxablein this
state. However, "payroll"” for purposes of the additional ten percent tax credit for Louisiana-
resident payroll shall exclude any portion of an individual salary in excess of one million
dollars.
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Present |law provided for motion pictureinvestor tax credits associated with astate-certified
infrastructure projects beginning July 1 2005 and ending on January 1, 2009.

Proposed law deletes present |law since the period for issuance of the tax credit for state-
certified infrastructure projects has ended.

Present |law provided for the application, transferability, certification, and administration of
the credit. Further requiresthe promulgation of rulesto determine an appeals processin the
event that an application for, or the certification of, a motion picture investor tax credit is
denied.

Proposed law retains present law but requires that the rules be approved by the House
Committee on Ways and Means and the Senate Committee on Revenue and Fiscal Affairs
in accordance with the APA.

Present law provides for the application which must be submitted for initial certification of
amotion picture investor tax credit.

Proposed law retains present law but requires that prior to final certification of the state-
certified production, the motion picture production company shall submit an audit of the
production expenditures certified by an independent certified public accountant. Requires
the office and the secretary to review the audit, the production expense details, and may
require additional information needed to make a determination.

Proposed law provides that as a condition for receiving certification of tax credits under
proposed law, state-certified productions may be required to display the state brand or logo,
or both as prescribed by the Dept. of Economic Devel opment.

Present law provides for the recapture and recovery of credits.

Proposed law retains present law.

Effective upon signature of governor or lapse of time for gubernatorial action.

(Amends R.S. 47:6007)
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