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SLS 12RS-509 ORIGINAL

Regular Session, 2012
SENATE BILL NO. 256

BY SENATOR MARTINY

CRIMINAL JUSTICE. Providesrelativeto the treatment of pregnant offendersin custody.
(8/112)

AN ACT

To enact Part I-D of Chapter 7 of Title 15 of the Louisiana Revised Statutes of 1950,
comprised of R.S. 15:744 through 744.8, relative to prisoners and correctional
ingtitutions; to provide relative to the use of restraints on pregnant prisoners; to
provide relative to medical treatment and monitoring of pregnant prisoners; to
provide for reporting and record keeping; to provide for definitions; and to provide
for related matters.

Be it enacted by the Legidature of Louisiana
Section 1. Part 1-D of Chapter 7 of Title 15 of the Louisiana Revised Statutes of

1950, comprised of R.S. 15:744 through 744.8, is hereby enacted to read as follows:

PART 1-D. SAFE PREGNANCY FOR INCARCERATED WOMEN

§744. Title

ThisPart shall beknown asthe Safe Pregnancy for | ncar cer ated Women

Act.

§744.1. Legisativefindings

A. Thelegidature hereby findsthat restraining a pr egnant woman can

pose undue health risksto both the woman and the fetus.
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B. Thevast majority of female prisoners or detaineesin Louisiana are

non-violent offenders.

C. Restraining pregnant prisoner sand detaineesincr easesthepotential

for physical harm from an accidental trip or fall.

D. Freedom from physical restraintsis especially critical during labor,

delivery, and postpartum recovery after delivery. Women often need to move

around during labor and recovery, and restraints can further interfere with

medical staff's ability to appropriately assist in childbirth or to conduct

emer gency procedures.

E. Public health organizations have expressed opposition to shackling

pregnant women because of the dangers posed to a woman's health and well-

being.

8744.2. Restraint during second and third trimesters

Whenever aprison hasactual or constructiveknowledgethat aprisoner

isin the second or third trimester of pregnancy:

(1) Thetypeof restraint applied and theapplication of therestraint shall

bedonein theleast restrictive manner necessary.

(2) An electronic restraint belt shall never be used.

(3) Theprisoner shall never be handcuffed behind the back.

(4) The prisoner shall never berestrained using legirons.

(5) The prisoner shall never be placed in aface down position.

8744.3. Restraint during childbirth

A. Restraints shall not be used on a pregnant prisoner while sheisin

labor _and during delivery unless a member of the medical staff orders

therapeutic restraints for a prisoner who is a danger to hersdf, her child,

unborn child, or other persons due to a psychiatric or medical disorder.

" Therapeuticrestraints' shall not include metal handcuffs or shackles.

B. No restraints shall be used on a prisoner known to be pregnant

duringany pregnancy-r elated medical distr ess, or whilesheisbeingtransported
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toamedical facility or theL ouisianaCorrectional | nstitutefor Women (L CIW)

for _delivery or during any pregnancy-related medical distress, or during

postpartum recovery, unless there are compelling grounds to believe that the

prisoner presents:

(1) Animmediateand seriousthr eat of physical harm to her self, staff, or

others.

(2) A substantial flight risk and the prisoner cannot be reasonably

contained by other means.

C. Notwithstanding the provisions of Subsection B:

(1) I1f thedoctor, nur se, or other health professional treatingtheprisoner

reguests, based on hisor her professional medical judgment, that r estraints not

be used, the prison staff accompanying the prisoner shall immediately remove

all restraints.

(2) If restraints are used on the prisoner, the type of restraint applied

and theapplication of therestraint shall bedonein theleast r estrictive manner

necessary.

(3) Under nocircumstancesshall waist restraintsbeused on any prisoner

during transportation to a medical facility or postpartum recovery.

8744.4. Monitoring

A. Consistent with established policy and practice, it shall be the duty

and responsibility of the prison to provide adequate personnel to monitor a

pregnant prisoner during transport to and from a medical facility and during

theprisoner'sstay at themedical facility. Such personnel shall havethe ability

to release any restraint should a release from restraint become medically

necessary.

B. Unlessreguested to bein ther oom by medical per sonnel attending to

the prisoner's medical needs:

(1) Upon the pregnant prisoner's entry into a medical treatment room,

and completion of theinitial room inspection, prison personnel shall be posted
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immediately outside the room.

(2) Prison personnel may enter the medical treatment room to perform

periodic safety assessments, except during a medical examination or the

delivery process.

8744.5. Definitions

For purposes of this Part:

(1) "Labor" means the period of time before a birth during which

contractions ar e of sufficient freguency, intensity and duration to bring about

effacement and progressive dilation of the cervix. The deter mination of when

labor has commenced shall rest solely with the medical providers of the

risoner.

(2) " Postpartum" meanstheperiod followingdelivery beforeaprisoner

or_detainee has been discharged from a medical facility.

(3) " Prison" meansany state or local jail, prison, or other correctional

facility that incar ceratesor detainsjuvenilesor adultsaccused of, convicted of,

sentenced for, or adjudicated delinquent for violations of criminal law.

(4) " Prisoner" meansany person subject to incar ceration, detention, or

admission to any prison who is accused of, convicted of, sentenced for, or

adjudicated delinquent for aviolation of criminal law or thetermsor conditions

of parole, probation, pretrial release, or adiversionary program, and includes

any person detained under the immigration laws of the United States at any

correctional facility. A person'sstatusasa ' prisoner” isdetermined as of the

timethe cause of action arises. Subsequent events, including post trial judicial

action or release from custody, shall not affect such status.

(5) "Restraint" or "physical restraint" mean any physical hold or

mechanical deviceused to contr ol themovement of aprisoner'sbody and limbs,

including, but not limited to, shackles, flex cuffs, soft restraints, hard metal

handcuffs, ablack box, Chubb cuffs, legirons, belly chains, a security tether or

chain, or a convex shigld.
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8744.6. Notice

All prisoners potentially affected by the provisions of this Part shall be

advised in writing of therequirementsof thisPart upon admission totheprison

and when known to be pregnant.

8744.7. Recordkeeping and retention

A. The prison authorizing the use of restraints on a pregnant prisoner

pursuant to this Part shall, within ten days of the use of restraints, make a

written record of the use of restraints, which record shall include the type of

restraint used, thecircumstancesthat necessitated theuseof restraints, and the

length of timethat restraints wer e used.

B. Theprison shall retain thiswritten record for aminimum of fiveyears

and shall make the record available for public inspection with individually

identifyinginfor mation redacted from therecord unlesstheprisoner whoisthe

subject of the record gives prior written consent for the public release of the

record. Thewritten record of theuseof restraintsshall not constituteamedical

record for purposes of state or federal law.

8744.8. Return to prison

After childbirth or any pregnancy-related medical distress and upon

returntotheprison, theprisoner may, upon her request, have amember of the

prison's medical staff present during any " strip search," " visual body cavity

search,” or "body cavity search" as defined by department rules and

regulations.

The original instrument and the following digest, which constitutes no part
of the legidative instrument, were prepared by Alden A. Clement, Jr.

DIGEST

Proposed law provides that whenever a prison has actual or constructive knowledge that a
prisoner isin the second or third trimester of pregnancy:

1.

The type of restraint applied and the application of the restraint must be donein the
least restrictive manner necessary.

An electronic restraint belt can never be used.
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3. The prisoner can never be handcuffed behind the back.
4, The prisoner can never be restrained using leg irons.
5. The prisoner can never be placed in aface down position.

Proposed law provides that restraints cannot be used on a pregnant prisoner while sheisin
labor and during delivery unless amember of the medical staff orders therapeutic restraints
for aprisoner who is a danger to herself, her child, unborn child, or other persons dueto a
psychiatric or medical disorder. Proposed law further providesthat "therapeutic restraints’
do not include metal handcuffs or shackles.

Proposed law provides that restraints cannot be used on a prisoner known to be pregnant
during any pregnancy-related medical distress, or while sheisbeing transported to amedical
facility or the LouisianaCorrectional Institute for Women (LCIW) for delivery or during any
pregnancy-related medical distress, or during postpartum recovery, unless there are
compelling grounds to believe that the prisoner presents:

1 Animmediate and serious threat of physical harm to herself, staff, or others.

2. A substantial flight risk and the prisoner cannot be reasonably contained by other
means.

Proposed law provides that:

1. If thedoctor, nurse, or other health professional treating the prisoner requests, based
on his or her professional medical judgment, that restraints not be used, the prison
staff accompanying the prisoner must immediately remove al restraints.

2. If restraints are used on the prisoner, the type of restraint applied and the application
of the restraint must be done in the least restrictive manner necessary.

3. Under no circumstances can waist restraints be used on any prisoner during
transportation to amedical facility or postpartum recovery.

Proposed law providesthat it isthe duty and responsibility of the prison to provide adequate
personnel to monitor a pregnant prisoner during transport to and from amedical facility and
during the prisoner's stay at the medical facility, and such personnel are to have the ability
to release any restraint should a release from restraint become medically necessary.

Proposed law provides that unless requested to be in the room by medical personnel
attending to the prisoner's medical needs:

1. Upon the pregnant prisoner's entry into a medical treatment room, and completion
of theinitial room inspection, prison personnel areto be posted immediately outside
the room.

2. Prison personnel may enter the medical treatment room to perform periodic safety

assessments, except during amedical examination or the delivery process.
Proposed law provides the following definitions:

1 "Labor" means the period of time before a birth during which contractions are of
sufficient frequency, intensity and duration to bring about effacement and
progressive dilation of the cervix, and the determination of when labor has
commenced rests solely with the medical providers of the prisoner.

2. "Postpartum” means the period following delivery before a prisoner or detainee has
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been discharged from a medical facility.

3. "Prison" means any state or local jail, prison, or other correctiona facility that
incarcerates or detainsjuveniles or adults accused of, convicted of, sentenced for, or
adjudicated delinquent for violations of criminal law.

4, "Prisoner" meansany person subject to incarceration, detention, or admission to any
prison who is accused of, convicted of, sentenced for, or adjudicated delinquent for
aviolation of criminal law or the terms or conditions of parole, probation, pretria
release, or a diversionary program, and includes any person detained under the
immigration laws of the United States at any correctional facility. Proposed law
further providesthat a person's status asa " prisoner” is determined as of thetimethe
cause of action arises, and subsequent events, including post trial judicial action or
release from custody, do not affect such status.

5. "Restraint” or "physical restraint” mean any physical hold or mechanical deviceused
to control the movement of a prisoner's body and limbs, including, but not limited
to, shackles, flex cuffs, soft restraints, hard metal handcuffs, a black box, Chubb
cuffs, leg irons, belly chains, a security tether or chain, or a convex shield.

Proposed law provides that all prisoners potentially affected by the provisions of proposed
law are to be advised in writing of the requirements of proposed law upon admission to the
prison and when known to be pregnant.

Proposed |aw providesthat the prison authorizing the use of restraints on apregnant prisoner
pursuant to proposed law must, within 10 days of the use of restraints, make awritten record
of the use of restraints, which record is to include the type of restraint used, the
circumstances that necessitated the use of restraints, and the length of time that restraints
were used. Proposed law further provides that the prison must retain thiswritten record for
a minimum of five years and make the record available for public inspection with
individually identifying information redacted from the record, unlessthe prisoner whoisthe
subject of the record gives prior written consent for the public release of the record.
Proposed law further provides that the written record of the use of restraints does not
constitute amedical record for purposes of state or federal law.

Proposed law further providesthat after childbirth or any pregnancy-related medical distress
and upon return to the prison, the prisoner may, upon her request, have a member of the
prison'smedical staff present during any "strip search,” "visual body cavity search,” or "body
cavity search" as defined by department rules and regulations.

Effective August 1, 2012.

(Adds R.S. 15:744-744.8)
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