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HLS 08RS-531 ORIGINAL

Regular Session, 2008
HOUSE BILL NO. 527
BY REPRESENTATIVE TIM BURNS

(On Recommendation of the Louisiana State Law Institute)

CIVIL/DONATIONS: Providesfor the continuousrevision of the law regarding donations

AN ACT
To amend and reenact Chapter 1 of Title Il of Book I11 of the Civil Code, to be comprised
of Articles 1467 through 1469, and Chapter 5 of Title I1 of Book Il of the Civil
Code, to be comprised of Articles 1523 through 1569.1, relative to donations; to
provide relative to methods of acquiring property gratuitously; to provide rules on
donations; to provide formal requirements for making donations; to provide for
effectiveness of donations; to provide rules for the acceptance of donations; to
provide for exceptions to the rule of irrevocability of donations; to provide for
revocation for ingratitude; to providefor dissol ution of donations; to provide actions
for dissolving donations; and to provide for related matters.
Be it enacted by the Legislature of Louisiana:
Section 1. Chapter 1 of Titlell of Book 111 of the Civil Code, comprised of Articles
1467 through 1469, and Chapter 5 of Title Il of Book 111 of the Civil Code, comprised of
Articles 1523 through 1569.1, are hereby amended and reenacted to read as follows:
TITLEIl. DONATIONS
CHAPTER 1. GENERAL DISPOSITION

Art. 1467. Methods of acquiring or disposing gratuitously

Property can neither be acquired nor disposed of gratuitously except by

donationsinter vivosor mortiscausa, madein one of theforms hereafter established.

Revision Comment - 2008

This Article reproduces the substance of Civil Code Article 1467 (1870). It
is not intended to change the law.
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Art. 1468. Donations inter vivos; definition

A donation inter vivos is a contract by which a person, called the donor,

gratuitously divests himself, at present and irrevocably, of the thing given in favor

of another, called the donee, who acceptsit.

Revision Comments - 2008

() ThisArticlereproducesthe substance of Civil Code Article 1468 (1870).
It is not intended to change the law.

(b) A donation inter vivos must be accepted during the donor'slifetime. See
Article 1534.

(c) Inthisdraft, the word "thing" refers to the object of the donation rather
than to "a" thing as such. Thus, the "thing given" may be a corporeal movable or
immovable thing or an incorporeal, such asareal right, an obligation, etc.

(d) SeeArticle 1541 which states that a donation transfers ownership when
the donation is accepted. See also Article 2439, regarding sale and transfer of
ownership, which statesthat asale ... transfers ownership of athing."

Art. 1469. Donation mortis causa; definition

A donation mortis causais an act to take effect at the death of the donor by

which he disposes of the whole or a part of his property. A donation mortis causa

is revocable during the lifetime of the donor.

Revision Comment - 2008

This Article reproduces the substance of former Civil Code Article 1469. It
is not intended to change the law.

* * *
CHAPTER 5. DONATIONSINTER VIVOS
SECTION 1. GENERAL DISPOSITIONS

Art. 1523. Onerous donation

The rules peculiar to donations inter vivos do not apply to adonation that is

burdened with an obligation imposed on the donee that results in a materid

advantage to the donor, unless at the time of the donation the cost of performing the

obligation is less than two-thirds of the value of the thing donated.

Revision Comment - 2008

This Articleis based on the provisions of Articles 1511, 1524, and 1526 of
the Louisiana Civil Code (1870). It isnot intended to change the law.
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Art. 1524. Remunerative donations

The rules peculiar to donations inter vivos do not apply to adonation that is

made to recompense for services rendered that are susceptible of being measured in

money unless at the time of the donation the value of the services is less than two-

thirds of the value of the thing donated.

Revision Comment - 2008

ThisArticleisbased onthe provisionsof Articles 1525, 1526 and 1510 of the
Louisiana Civil Code (1870). It isnot intended to change the law.

Art. 1525. Charges or conditions imposed by donor

The donor may impose on the donee any charges or conditions he pleases,

provided they contain nothing contrary to law or good morals.

Revision Comment - 2008
ThisArticlereproducesthetext of Civil Code Article 1527 (1870) verbatim.
It is not intended to change the law. The imposition of a condition on a donation
does not necessarily make the donation onerous. See Article 1523.

Art. 1526. Donation of future property; nullity

A donation inter vivos can have as its object only present property of the

donor. If it includes future property, it shall be null with regard to that property.

Revision Comment - 2008

This Article reproduces the substance of Civil Code Article 1528 (1870). It
is not intended to change the law. However, see Article 1738.

Art. 1527. Donation conditional on will of donor; nullity

A donation inter vivos is null when it is made on a condition the fulfillment

of which depends solely on the will of the donor.

Revision Comment — 2008

This Article reproduces the substance of Civil Code Article 1529 (1870). It
is not intended to change the law.

Art. 1528. Donation conditional on payment of future or unexpressed debts and

charges, nullity

A donation is also null if it is burdened with an obligation imposed on the

doneeto pay debts and charges other than those that exist at thetime of the donation,

unless the debts and charges are expressed in the act of donation.
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Revision Comments - 2008

() ThisArticlereproducesthe substance of Civil Code Article 1530 (1870).
It is not intended to change the law.

(b) Thisdraftisvery closeto thetext of Civil Code Article 1530 (1870), but
the clause referring to the "act that was to be annexed to it" has been removed.

(c) The obligation imposed on the donee under this Article must not
otherwise be prohibited, and the discharge of the debts and charges must be
permissible under the law of obligations.

Art. 1529. Stipulation for right of return to donor

The donor may stipulate the right of return of the thing given, either in the

case of hissurviving thedonee only, or in the case of his surviving the donee and the

donee's descendants.

The right may be stipulated only for the advantage of the donor.

Revision Comment — 2008

This Article reproduces the substance of Civil Code Article 1534 (1870). It
is not intended to change the law.

Art. 1530. Right of return; effect

The effect of the right of return is that the thing donated returns to the donor

free of any alienation, lease, or encumbrance made by the donee or his successors

after the donation.

The right of return shall not apply, however, to a good faith transferee for

value of thething donated. In such acase, the donee and hissuccessors by gratuitous

title are, neverthel ess, accountable for the loss sustained by the donor.

Revision Comments - 2008

(@ ThisArticleisbased on Civil Code Article 1535 (1870). 1t may change
the law in instances in which the thing donated has been transferred to agood faith
transferee for value. See Comment (b).

(b) Thesecond paragraph addresses the situation in which the thing donated
has been transferred to agood faith transferee for value, in which case the good faith
transferee need not return the thing but the donee "and his successors by gratuitous
title" are accountable for the loss sustained by the donor. The word "his" restricts
the application to a chain of gratuitous donees from the donor, so that it does not
apply to a gratuitous transferee from a transferee for value. The words "and his
successors by gratuitous title” are designed to cover the situation in which the first
donee donates the thing by gratuitoustitle to a second donee who then transfersit to
agood faith transferee for value. In that instance, the donee and his successors by
gratuitoustitle would be accountabl e to the donor, but the transferee for valuewould
not be.
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SECTION 2. OF THE FORM OF DONATIONSINTER VIVOS

Art. 1531. Form required for donations

A donation inter vivos shall be made by authentic act under the penalty of

absolute nullity, unless otherwise expressly permitted by law.

Revision Comments - 2008

() ThisArticlereproducesthe substance of Civil Code Article 1536 (1870).
It is not intended to change the law.

(b) Donations of both immovable and movable property must be made by
notarial act unlessaparticular exception applies. There are numerous exceptionsto
thisArticleincluding Article 1533 (manual gift) and Article 1540 (stock certificates
and negotiable instruments).

Art. 1532. Identification of donor, donee, and the thing donated required

The act of donation shall identify the donor and the donee and describe the

thing donated. These requirements are satisfied if the identities and description are

contained in the act of donation or are reasonably ascertainable from information

contained in it, as clarified by extrinsic evidence, if necessary.

Revision Comment - 2008

This Article is based on the provisions of Civil Code Article 1538 (1870).
It is not intended to change the law but it clarifies essential requirements of an act
of donation. The concept of reasonabl e ascertainability follows the language of the
provisions of Article 1575 regarding the necessity to date an olographic will.

Art. 1533. Manual gift

The donation inter vivos of a corporea movable may also be made by

delivery of the thing to the donee without any other formality.

Revision Comments - 2008

(&) ThisArticlereproducesthe substance of Civil Code Article 1539 (1870).
There is a change in language from former Article 1539, which referred to the
"manua gift,” and refers to it as the "giving of corporeal movable effects,
accompanied by area delivery,” which is specified as not being "subject to any
formality."

(b) Theword"also" ispurposefully used inthis Articleto makeclear that the
donation of a corporeal movable does not always require delivery to be effective.
If the donation is made by authentic act, physical delivery to the donee is not
necessary. See also Article 2477 which lists the methods of making delivery of
things subject to the contract of sale.

(c) ThisArticle refersonly to the donation itself; it does not state how the
donation may beaccepted. Seealso Article 1534, regarding acceptance of donations.
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Art. 1534. Donation effective from time of acceptance

A donation inter vivosiswithout effect until it is accepted by thedonee. The

acceptance shall be made during the lifetime of the donor.

The acceptance of a donation may be made in the act of donation or

subsequently in writing.

When the doneeis put into corporeal possession of amovable by the donor,

possession by the donee also constitutes acceptance of the donation.

Revision Comments - 2008

(@ The concept of this Article is derived from Civil Code Article 1540
(1870). In Tweedel v. Brasseaux, 433 So.2d 133, 139 (La. 1983), the Supreme Court
upheld an acceptance signed prior to the signing of the act of donation. According
tothe Court: "[T] he minor discrepancy [in the dates] wasknownto all partiesat the
time. The fact that the donees' signatures were affixed the preceding day is of little
significance. Thereisno legal provision or jurisprudence which reprobatestheidea
of donees signing an acceptance immediately prior to a donation. Acceptance in
precise termsin the same act as adonation is valid, even though signed prior to the
time the act is signed by the donors." This Article is not intended to change the
result in Tweedel.

(b) Seealso Civil Code Articles 3421 and 3424 regarding possession.

Art. 1535. Acceptance in person or by mandatary

The donee may accept adonation personally or by amandatary having power

to accept adonation for him.

Revision Comment - 2008

This Articleis based on Civil Code Article 1542 (1870). It isnot intended
to change the law.

Art. 1536. Acceptance during lifetime of donee

The acceptance shall be made during the lifetime of the donee. |f the donee

dies without having accepted the donation, the acceptance cannot be made by his

SUCCESSOr'S.
Revision Comment - 2008

This Article reproduces the substance of Civil Code Article 1544 (1870). It
is not intended to change the law.

Art. 1537. Acceptance by creditor prohibited

If the donee refuses or neglects to accept the donation, his creditors may not

accept itin his stead.
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Revision Comment - 2008

This Articleis based on Civil Code Article 1543 (1870). It is not intended
to change the law.

Art. 1538. Unemancipated minor; persons authorized to accept

A donation made to an unemancipated minor may be accepted by a parent or

other ascendant of the minor or by histutor, even if the person who acceptsis also

the donor.
Revision Comments - 2008

(@ This Article is based on Civil Code Article 1546 (1870). It is not
intended to change the law.

(b) If the parent is not the child's tutor, it is permissible for either the tutor
or the parent to accept. This Article expressly permits the donor to accept the
donation if he is authorized to accept on behalf of the minor.

Art. 1539. Thing acquired subject to existing charges

The donee acquires the thing donated subject to all of its charges, even those

that the donor has imposed between the time of the donation and the time of the

acceptance.

Revision Comment - 2008

This Article reproduces the substance of Civil Code Article 1551 (1870). It
is not intended to change the law.

Art. 1540. Form for donation of certain incorporeal movables

The donation or the acceptance of a donation of an incorporeal movable of

the kind that is evidenced by a certificate, document, instrument, or other writing,

and that is transferable by endorsement or delivery, may be made by authentic act

or by compliance with the requirements otherwise applicable to the transfer of that

particular kind of incorporeal movable.

In addition, an incorporeal movablethat isinvestment property, asthat term

is defined in Chapter 9 of the L ouisiana Commercial Laws, may aso be donated by

awriting signed by the donor that evidences donative intent and directs the transfer

of the property to the donee or his account or for his benefit. Completion of the

transfer to the donee or his account or for his benefit shall constitute acceptance of

the donation.
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Revision Comments - 2008

(&8 ThisArticleisnew. Itisbased in part on the provisions of Civil Code
Article 1536(1870).

(b) InthisArticle, thewords"for hisbenefit" areincluded to cover situations
when the transfer may not be directly to the donee's account, but would be used to
pay something for his benefit, asfor example, if thetransfer ismadeto abank to pay
off achild'sdebt. The same phraseisused in Article 1505 concerning lifeinsurance
and retirement benefits.

(c) Under thisArticle, adonation isvalid if it isvalid under the negotiable
instruments law. See R.S. 10:3-203 (b). See dso Molero Capone, Susan,
"Donations Inter Vivos of Negotiable Instruments and Items of a Commercial
Nature", 33 Loyola Law Review 1053, 1062 (1988). According to Ms. Molero
Capone: "It is submitted that under subsection 201(4) [now 10:3-203(e)] whether
classified ascorporeal or incorporeal, and whether cashed prior to or after thedonor's
death, a donor's personal check is properly donated as to form by the mere transfer
if the check meetsthe requisites of anegotiableinstrument.” See also Succession of
Walker, 533 So.2d 70 (La. App. 3 Cir. 1988).

Art. 1541. Effects of acceptance

A donation is effective upon acceptance. When thedonation is effective, the

ownership or other real right in the thing given is transferred to the donee.

Revision Comment - 2008

(@) ThisArticleisbased ontheprovisionsof Civil Code Article 1550 (1870).
It is not intended to change the law.

(b) Under this Article delivery is not required if the acceptance is made by
ameans other than corporeal possession. See for example Article 1531. See aso
Article 1534, to the effect that if the donee is put into corporeal possession of a
movable by the donor, possession by the donee aso constitutes acceptance of the
donation.

(c) ThisArticle makes reference to the transfer of a"real right" to make it
clear that the object of adonative transfer may involve not only ownership of athing,
but other real rightsaswell. Thus, for instance, under thisArticlearight of usufruct
given by inter vivosistransferred to the donee when the donation becomes effective.
See al'so Comment (c) to Article 1468, explaining that the thing given by donation
may be areal right.

(d) SeeArticle 1541 which states that a donation transfers ownership when
the donation is accepted. See also Article 2439, regarding sale and transfer of
ownership, which statesthat asale ... transfers ownership of athing.”

Arts. 1542 to 1558. [Reserved]
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SECTION 3. EXCEPTIONS TO THE RULE OF THE IRREVOCABILITY OF

DONATIONSINTER VIVOS

Art. 1559. Causes for revocation or dissolution

A donation inter vivos may be revoked because of ingratitude of the donee

or dissolved for the nonfulfillment of a suspensive condition or_the occurrence of

aresolutory condition. A donation may also be dissolved for the nonperformance

of other conditions or charges.

Revision Comments - 2008

(a8 ThisArticleisbased on the provisions of Article 1559 of the Louisiana
Civil Code (1870). It clarifies the law and the text is made more technically
accurate.

(b) The language of this Article is intended to coordinate with Civil Code
Article 1767 on conditional obligations.

(c) The fourth "cause" or ground for revocation or dissolution under the
source Article, the legal or conventional return, has been eliminated as technically
incorrect. Thereturn could be aconsequence, but itisnever aground for revocation.

Art. 1560. Revocation for ingratitude

Revocation on account of ingratitude can take place only in the following

(1) If the donee has attempted to take the life of the donor; or

(2) If he has been gquilty towards him of cruel treastment, crimes or grievous

injuries.
Revision Comments — 2008

(& ThisArticle isbased on the provisions of Article 1560 of the Louisiana
Civil Code. It changesthe law in part by eliminating the third ground for revoking
adonation for ingratitude, refusing the donor food when in distress.

(b) ThisArticle preserves "cruel treatment” as a ground for revocation. Of
the three causes listed in Article 1560 (1870) as grounds for revocation for
ingratitude, "grievousinjuries’ isby far themost litigated one. Ingenera, "grievous
injuries’ sufficient to revoke a donation has been defined as any act "naturally
offensive” to the donor. Perry v. Perry, 507 So.2d 881 (La. App. 4 Cir. 1987).

(c) Under thisArticle, an act of the doneethat is offensive to the donor is not
to be considered a ground for revocation of adonation unlessthe offenseis serious.
The jurisprudence has held that cruel treatment or grievous injury sufficient to
revoke a donation may include adultery by a spouse; filing suit against a parent
falsely alleging criminal activity; and slandering the memory of the donor. See, for
example, Perry v. Perry, 507 So0.2d 881 (La. App. 4 Cir. 1987); Spruiell v. Ludwig,
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568 S0.2d 133 (La. App. 5 Cir. 1990); Sandersv. Sanders, 768 So.2d 739 (La. App.
2 Cir. 2000).

Art. 1561. Revocation for ingratitude; prescription, parties

An action of revocation for ingratitude shall be brought within oneyear from

the day the donor knew or should have known of the act of ingratitude.

If the donor dies before the expiration of that time, the action for revocation

may be brought by the successors of the donor, but only within the time remaining,

or if thedonor died without knowing or having reason to know of the act, thenwithin

one year of the death of the donor.

If the action has already been brought by the donor, his successors may

ursue it.

If the donee is deceased, the action for revocation may be brought against

his successors.
Revision Comments — 2008

(@ This Article changes the law in part by providing that an action for
revocation must be brought within one year from the day the donor knew or should
have known of the act of ingratitude, if that day occurs prior to the time he actually
knew. Under Article 1561 (1870), an action for revocation must be brought oneyear
from the day of the act of ingratitude or from the day that the act was made known
to the donor.

(b) As under the source Article, in instances in which the action for
revocation has not prescribed prior to the donor's death the second paragraph allows
the donor's heirs and other successorsto bring the suit for revocation, but it does not
extend the timefor them to bring the action. It must be brought within the sametime
period, unless the donor died without knowing or having reason to know of the act,
in which case it must be brought within one year of the donor's death.

(c) ThisArticleisnot intended to amend the provisions of Articles 428 and
801 of the Code of Civil Procedure which remain in full force and effect.

(d) Under this Article, an action for revocation can be brought against the
donee's successors only when the donee is deceased.

(e) For the definition of "successor”, see Civil Code Article 3506(28).

Art. 1562. Revocation for ingratitude, effect on alienations, |eases or encumbrances

Revocation for ingratitude does not affect an dienation, lease, or

encumbrance made by the donee prior to thefiling of the action to revoke. When an

alienation, lease or encumbrance is made after the filing of the action and the thing

givenismovable, the dlienation, lease or encumbranceis effective against the donor
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only when it is an onerous transaction made in good faith by the transferee, |essee

or creditor. When an alienation, lease or encumbrance is made after thefiling of the

action and the thing given is immovable, the effect of the action to revoke is

governed by the law of reqistry.

Revision Comments — 2008

(@) ThisArticle amends the language but preserves the substance of Article
1562 of the Civil Code of 1870. It is not intended to change the law.

(b) A donor who filesan action to revoke adonation of animmovable should
fileanotice of lis pendensin the public recordsin order to affect third parties. Itis
intended that a third party in good faith can rely on the absence of a notice of lis
pendensin the public records. See Civil Code Article 3338. Asstated in Ducotev.
McCrossa, 675 So.2d 817, 818 (La. App. 4 Cir. 1996): "The recordation of the
notice of lis pendens makes the outcome of the suit as to which notice is given
binding on third parties and that is the only purpose of the notice of lis pendens.”

(©) Under this Article, any notice of lis pendens must comply with the
requirements of the Code of Civil Procedure. C.C.P. Arts. 3751-3753.

(d) ThisArticleisintended to protect good faith transfereesonly. It doesnot
protect sham or fraudulent transactions, nor does it protect individuals who have
acted in bad faith. In cases involving immovable property, the principles of
recordation apply. See Article 2021.

Art. 1563. Revocation for ingratitude, restoration

In case of revocation for ingratitude, the donee shall return the thing given.

If heisnot ableto return thething itself, then the donee shall restore the value of the

thing donated, measured as of the time the action to revoke s filed.

Revision Comments — 2008

(@ This Article clarifies the law by expressly providing that, as a general
rule, in cases when the donation is revoked for ingratitude the donee must return the
thinginkind. Thus, the doneeisnot entitled to retain thething and simply return the
value thereof to the donor, unless the donor consentsto this.

(b) Whereingratitudeisconcerned, thisArticle providesthat the donee shall
return thething given, but, if heisnot ableto return it, then he shall restorethe value
of the thing donated, measured as of the time the action to revokeisfiled. That rule
ismodified by anew Article 1569.1, which supplements Article 1563, and applies
to both an action to revoke for ingratitude and an action to dissolve for
nonperformance of a condition.

(c) When adonation isrevoked or dissolved, the donee must also return the
fruits and products of the thing donated. See Article 15609.

Art. 1564. [Reserved]
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Art. 1565. Dissolution for non-fulfillment of suspensive condition or for occurrence

of resolutory condition

If adonation is subject to a suspensive condition, the donation is dissolved

of right when the condition can no longer be fulfilled.

If a donation is subject to a resolutory condition, the occurrence of the

condition does not of right operate adissolution of the donation. It may be dissolved

only by consent of the parties or by judicial decree.

Revision Comments — 2008

(a) ThisArticleisbased onthe provisionsof former Article 1565 and current
Article 1773 of the Louisiana Civil Code. It is not intended to change the law.

(b) Under this Article, when the suspensive condition can no longer be
fulfilled, the donation is dissolved by operation of law without necessity of
ingtituting an action for dissolution.

Art. 1566. Non-fulfillment of conditions or nonperformance of charges that donee

can perform or prevent

If adonation is made on acondition that the donee has the power to perform

or prevent, or depends on the performance of a charge by the donee, the non-

fulfillment of the condition or the nonperformance of the charge does not, of right,

operate a dissolution of the donation. It may be dissolved only by consent of the

parties or by judicial decree.

Revision Comments — 2008

(&) ThisArticlereproducesthe substance of Civil Code Article 1566 (1870).
It is not intended to change the law.

(b) The non-fulfillment of conditions that the donee has the power to
perform or prevent does not operate adissol ution of the donation as of right, asisthe
casein the Article 1565 when a suspensive condition can no longer be fulfilled.

(c) Theremedy or limitation of the donor under this Article is the same as
provided in Article 1565. As in the case of a resolutory condition under Article
1565, this Article authorizes the parties to agree to a dissolution of the donation;
otherwise a suit and judicial declaration of dissolution is required.

(d) ThisArticleeliminatesuse of theterm " potestative conditions’ contained
in the source Article as technically inaccurate under present law, but preserves the
underlying theory behind the rule. See Civil Code Article 1770, Comment (e). A
"potestative condition" was a condition that depended solely on the will of the
obligor.
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Art. 1567. Dissolution for non-execution of other condition; prescription

Anactiontodissolveadonationfor failuretofulfill theconditionsor perform

the charges imposed on the donee prescribesin five years, commencing the day that

the donee fails to perform the charges or fulfill his obligation or ceases to do so.

Revision Comments — 2008

(a) ThisArticleclarifiesthelaw by expressly providing that the prescriptive
period for bringing suitsto revoke donationsfor nonfulfillment of aconditionisfive
years. The Article removes the uncertainty in the source Article which referred to
the"usual prescription” for actions of thiskind. Whilethe Civil Code providesaten
year prescription for personal actions, in Succession of Comeaux, 896 So.2d 1223
(La. App. 3 Cir. 2005), the court held that the "usual" prescription of Article 1567
is the prescription of five years for actions to annul a testament under Civil Code
Article 3497. Seealso DiMattiav. DiMattia, 282 So.2d 554 (La. App. 1 Cir. 1973),
holding that plaintiff's suit to revoke a donation for failure to comply with the
conditions imposed on the donee was subject to the prescription of five years.

(b) ThisArticleintentionally makesadistinction between the donee'sfailure
to perform charges and the donee's ceasing to perform them, because of the
sophisticated distinction between those terms as actions or non-actions. In case of
failureto perform, the donee does not begin performance, but in the case of ceasing
to perform, the donee starts the performance and then stops performing.

Art. 1568. Dissolution for non-execution of condition

In case of dissolution of a donation of an immovable for the failure of the

doneeto fulfill conditions or perform charges, the property shall return to the donor

free from all alienations, leases, or encumbrances created by the donee or his

successors, subject to the law of registry. If the thing cannot be returned free from

adlienations, leases, or encumbrances, the donor may, neverthel ess, accept it subject

to the alienation, lease, or encumbrance, but the donee shall be accountable for any

diminution in value. Otherwise, the donee shall restore the value of the thing

donated, measured as of the time the action to dissolveisfiled.

In case of dissolution of a donation of a movable for failure to fulfill

conditions or perform charges, an alienation, lease, or encumbrance created by the

donee or his successors is effective against the donor only when it is an onerous

transaction made in good faith by the transferee, lessee, or creditor.

Revision Comments — 2008
(&) ThisArticlechangesthelaw in part by providing that, when immovable

property is concerned, in cases of revocation for failure to fulfill conditions, the
property must be returned to the donor even if the donee has alienated, leased, or
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encumbered the immovable by onerous title. Under former Article 1568, as
amended by Act 527 of 1985, the revoking donor had no right to areturn in kind of
the property if the immovable has been alienated to athird party by onerous title.
This Article removes that distinction and makes all transferees of the donee of a
conditional donation subject to the same rights and obligations. Under this Article
the principles of recordation apply to atransfer made by the donee or his successors
to athird party, whether the transfer isonerous or gratuitous. See Article 3338; R.S.
9:2721, et seq.

(b) Thefirst paragraph of this Article deals with immovable property, and
the second paragraph deal with movable property. The second paragraph
purposefully does not refer to the "law of registry.” There are some times when the
law of registry may affect movable property, asfor example, atitle certificate to an
automobile, aregistration of a stock certificate or a creditor's rights under Chapter
9 of the Commercial Laws when a security interest is perfected. Even though there
is no reference in the second paragraph to the law of registry where movable
property is concerned, the matter is covered by specia laws.

(c) The second paragraph of this Article is modeled on the provisions of
Article 1562, when the action is revocation for ingratitude. Thus, for movables the
same rule and the same remedy that apply to revocation for ingratitude will apply
when dissolution of adonation for failure to fulfill a condition or perform a charge
isinvolved. Inthe case of dissolution, unlike arevocation for ingratitude, the public
records doctrine is clearly applicable because the condition or charge must be of
public record in order to affect third parties. That would not be true for ingratitude
because thereis no condition to be recorded; the activity that givesriseto the action
to revoke is not something that athird party might necessarily know.

Art. 1569. Revocation or dissolution, donee's liability for fruits

When adonationisrevoked or dissolved, thedonee or his successor isbound

to restore or to pay the value of the fruits and products of the things given from the

date of written demand.

If the donation is dissolved for nonperformance of a condition or a charge

that the donee had the power to perform, the court may order the donee or his

successor to restore the value of the fruits and products received after his failure to

perform if the failure to perform is due to his fault.

Revision Comments — 2008

(@) ThisArticle reproducesthe principle of Civil Code Article 1569 (1870)
by providing that, as ageneral rule, in cases of revocation, the donee must return the
fruits and products only from the day of judicial demand.

(b) Under the second paragraph, however, the court has discretion to order

thereturn of fruitsand productsfrom an earlier dateif the conditionsimposed by the
donor were not fulfilled due to the donee's fault.
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Art. 1569.1. Dissolution for non-execution of condition, donee unable to return

thing in same condition

When a donee or his successor is obligated to return a thing and he cannot

restoreit in essentially the same condition as it was at the time of the donation, the

donor may elect to receive the thing in its present condition and reguire its return.

In that event, the donee shall be accountable for any diminution in value at thetime

of the ddlivery.

Revision Comment — 2008

This Article is new. It is not intended to change the law, however, it is
intended to make it clear that in instances when the donor is entitled to dissolve the
donation for non-execution of the conditions imposed on the donee, the donor may
elect to take back the thing has sustained deterioration. In such acase, the donee can
be held accountable for the diminution in value of the object donated.

DIGEST

Thedigest printed bel ow was prepared by House L egidative Services. It constitutes no part
of thelegidativeinstrument. The keyword, one-liner, abstract, and digest do not constitute
part of the law or proof or indicia of legislative intent. [R.S. 1:13(B) and 24:177(E)]

Tim Burns HB No. 527

Abstract: Providesfor the continuous revision of the law on donations.

Proposed law provides for the continuous revision of the law on donations. The following
is a summary of the most significant changes. A DETAILED DIGEST follows this
summary.

D

(2)

®3)

Present law (C.C. Art. 1535) providesthat if theright of return is stipulated and the
thing is returned to the donor, it returns free and clear of encumbrance.

Proposed law changes the law in that the right of return is subject to the right of a
good faith transferee for value and provides that the donee and his successors are
held accountabl e for |osses sustained by the donor when the thing cannot be returned
due to the rights acquired by a good faith transferee.

Present law (C.C. Art. 1538) providesthat an act of donation shall contain adetailed
estimate of the things given.

Proposed law clarifies the law by providing that the act of donation shall identify
both the donor and the donee and describe the object that is given and provides that
the codal identification requirementsaresatisfied if theidentity of the partiesand the
object of the donation are reasonably ascertai nablefrom information contained inthe
act.

Present law (C.C. Art. 1536) provides that a donation of an incorporeal movable,
such as rents, credits, rights, or actions, shall be made by notarial act.
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(4)

©)

(6)

(7)

(8)

HB NO. 527

Proposed law does not change the law, but further requires that a donation of an
incorporeal movable evidenced by a certificate, document, instrument, or other
writing may be made by authentic act or as provided in special rulesapplicableto the
particular kind of movable.

Proposed law provides that investment property may be donated by a document
directing the transfer of the property in favor of the donee or for his benefit.

Present law (C.C. Art. 1559) provides that grounds for revocation or dissolution of
a donation are the donee's ingratitude, the nonfulfillment or nonperformance of
conditions to which the donation was subject, or the legal or conventional return.

Proposed law clarifiesthelaw and makesit moretechnically accurate by eliminating
the legal or conventional return as a ground for invalidating a donation.

Present law (C.C. Art. 1560) providesthat adonation may berevoked for ingratitude
when the donee has attempted to kill the donor, has engaged in cruel treatment
towards the donor, or has refused the donor food when in distress.

Proposed |law changesthe law by eliminating failing to provide food to the donor as
aground for revoking a donation for ingratitude.

Present law (C.C. Art. 1563) provides that in case of revocation the donee shall
return the value of the thing given, along with the fruits from the day the action for
revocation was brought.

Proposed law clarifiesthe law by expressly providing that in cases of revocation, the
donee's principal obligation isto return the thing.

Present law (C.C. Art. 1567) provides that an action for revocation or rescission of
a donation based on the nonperformance of conditions imposed on the donee is
subject to the usual prescription.

Proposed law clarifies the law by providing that such an action is subject to the
prescription of five years.

Present law (C.C. Art. 1568) providesthat in case of revocation or dissolution of a
donation of an immovable for nonexecution of the conditions, the property shall be
returned to the donor unless the donee has alienated the property by oneroustitle; in
the latter case, the donee shall return the value of the immovable at the time of the
donation.

Proposed law changes the law by providing that when the donee fails to fulfill the
conditions, the immovable donated shall be returned to the donor, even if the donee
had alienated, leased, or encumbered the immovable.

Present law (C.C. Art. 1569) providesthat in cases of revocation the donee need not
return the fruits gathered prior to the filing of the suit for revocation.

Proposed law changes the law by providing the trial court discretion to award
restoration of fruits and products if the donee's failure to perform was due to his
fault.

Proposed law provides that when the donee is unable to return the thing in the

condition that it was at the time of the donation the donor may require its return and
hold the donee accountable for any diminution in value.
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DETAILED DIGEST:

Present law (C.C. Art. 1467) providesthat property can only be disposed of gratuitously by
donation in one of the forms provided by law.

Proposed law does not change the law.

Present law (C.C. Art. 1468) provides that a donation inter vivos is an act by which the
donor gratuitously divests himself of property by consent in favor of the accepting donee,
and which isirrevocable.

Proposed law does not change the law.

Present law (C.C. Art. 1469) provide that a donation mortis causa is an act by which the
donor divests himself of his property that is effective at the donor's death, and which is
revocable while the donor is alive.

Proposed law does not change the law.

Present law (C.C. Arts. 1524, 1526) provides that the rules peculiar to donationsinter vivos
do not apply to a donation subject to charges, except when the value of the thing given
exceeds the value of the charge by fifty percent or more.

Proposed law does not change the law.

Present law (C.C. Arts. 1525, 1526) provides that the rules peculiar to donationsinter vivos
do not apply to remunerative donations except when the value of the gift exceedsthe value
of the services by fifty percent or more.

Proposed law does not change the law.

Present law (C.C. Art. 1527) provides that the donor may impose any changes or conditions
provided that the charges do not violate public policy or good morals.

Proposed law does not change the law.

Present law (C.C. Art. 1529) provides that a donation conditioned on the will of the donor
isnull.

Proposed law does not change the law.

Present law (C.C. Art. 1530) provides that a donation conditioned on payment of future
unexpressed debts or chargesis null.

Proposed law does not change the law.

Present law (C.C. Art. 1534) providesthat the donor may stipulate the right of return of the
thing given in certain cases.

Proposed law does not change the law.

Present law (C.C. Art. 1535) providesthat if theright of return is stipulated and thethingis
returned to the donor, it returns free and clear of encumbrance.

Proposed law changesthe law in that theright of returnissubject to theright of agood faith
transferee for value.
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Proposed law changes the law in that the donee and his successors are held accountable for
losses sustained by the donor when the thing cannot be returned due to the rights acquired
by agood faith transferee.

Present law (C.C. Art. 1536) provides that donations of immovable property or incorporeal
rights shall be passed before a notary public and two witnesses.

Proposed law does not change the law.

Present law (C.C. Art. 1538) provides that an act of donation shall contain a detailed
estimate of the things given.

Proposed law clarifies the law by providing that the act of donation shall identify both the
donor and the donee and describe the object that is given.

Proposed law clarifies the law by providing that the codal identification requirements are
satisfied if the identity of the parties and the object of the donation are reasonably
ascertainable from information contained in the act.

Present law (C.C. Art. 1539) provides that a corporeal movable thing can be donated by
delivery and is not subject to any other formality.

Proposed law does not change the law.

Present law (C.C. Art. 1540) provides that a donation is effective from the time of
acceptance by the donee.

Proposed law does not change the law.

Present law clarifies the law by expressly providing that possession by the donee of a
movable delivered to him by the donor constitutes acceptance.

Present law (C.C. Arts. 1542-43) provides that a donation may be accepted by the doneein
person or by mandatary.

Proposed law does not change the law.

Present law (C.C. Art. 1543) provides that a donation shall be accepted during the lifetime
of the donee.

Proposed law does not change the law.

Present law (C.C. Art. 1543) provides that if the donee fails to accept a donation, the
donation cannot be accepted by his creditors.

Proposed law does not change the law.

Present law (C.C. Art. 1546) providesthat adonation made to an unemancipated minor shall
be accepted by histutor; and may be accepted by a parent or other ancestor when the parent
or ancestor is either the donor or the minor's tutor.

Proposed law does not change the law.

Present law (C.C. Art. 1551) provides that a donee acquires the thing donated subject to all
charges burdening the same, even those imposed after the donation.

Proposed law does not change the law.
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Present law (C.C. Art. 1536) provides that a donation of an incorporeal movable, such as
rents, credits, rights, or actions, shall be made by notarial act.

Proposed law does not change the law.

Proposed law providesthat adonation of an incorporeal movable evidenced by acertificate,
document, instrument, or other writing may be made by authentic act or as provided in
special rules applicable to the particular kind of movable.

Proposed |aw providesthat investment property may be donated by adocument directing the
transfer of the property in favor of the donee or for his benefit.

Present law (C.C. Art. 1550) providesthat adonation is perfected by the donee's acceptance.
Proposed law does not change the law.

Present law (C.C. Art. 1559) provides that grounds for revocation or dissolution of a
donation are the done€'singratitude, the nonfulfillment or nonperformance of conditionsto

which the donation was subject, or the legal or conventiona return.

Proposed law clarifies the law and makes it more technically accurate by eliminating the
legal or conventional return as a ground for invalidating a donation.

Present law (C.C. Art. 1560) provides that a donation may be revoked for ingratitude when
the donee has attempted to kill the donor, has engaged in cruel treatment towards the donor,
or has refused the donor food when in distress.

Proposed |aw changesthelaw by eliminating failing to providefood to thedonor asaground
for revoking a donation for ingratitude.

Present law (C.C. Art. 1561) provides that an action of revocation for ingratitude shall be
brought within one year of the act of ingratitude.

Proposed law does not change the law.

Present law (C.C. Art. 1562) providesthat an action for revocation does not affect donations
or encumbrances made by the donee prior to the filing of the action for revocation.

Proposed law does not change the law.
Present law (C.C. Art. 1563) provides that in case of revocation the donee shall return the
value of the thing given, along with the fruits from the day the action for revocation was

brought.

Proposed law clarifiesthelaw by expressly providing that in cases of revocation, thedonee's
principal obligation isto return the thing.

Present law (C.C. Art. 1565) provides that when a donation is subject to a suspensive
condition that can no longer be accomplished, the donation is dissolved of right.

Proposed law does not change the law.
Present law (C.C. Art. 1566) provides that if the donation is subject to a condition that the
donee can perform or prevent, the nonperformance of the condition does not result in an

automatic dissolution of the donation; it shall be sued for and decreed judicially.

Proposed law does not change the law.
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Present law (C.C. Art. 1567) provides that an action for revocation or rescission of a
donation based on the nonperformance of conditionsimposed on the doneeis subject to the
usual prescription.

Proposed law clarifiesthelaw by providing that such an action is subject to the prescription
of five years.

Present law (C.C. Art. 1568) providesthat in case of revocation or dissolution of adonation
of an immovable for nonexecution of the conditions, the property shall be returned to the
donor unless the donee has alienated the property by onerous title; in the latter case, the
donee shall return the value of the immovable at the time of the donation.

Proposed law changes the law by providing that when the donee fails to fulfill the
conditions, the immovable donated shall be returned to the donor, even if the donee had
alienated, leased, or encumbered the immovable.

Present law (C.C. Art. 1569) provides that in cases of revocation the donee need not return
the fruits gathered prior to the filing of the suit for revocation.

Proposed |law changesthe law by providing thetrial court discretion to award restoration of
fruits and productsiif the donee's failure to perform was due to his fault.

Proposed law providesthat when the doneeis unableto return the thing in the condition that
it was at the time of the donation the donor may require its return and hold the donee
accountable for any diminution in value.

(Amends C.C. Arts. 1467-1469 and 1523-1569.1)
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