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Regular Session, 2008 ENROLLED
SENATE BILL NO. 806 (Substitute of Senate Bill No. 131 by Senator LaFleur)

BY SENATOR LAFLEUR

AN ACT
To amend and reenact Part 11 of Chapter 10 of Title 37 of the Louisiana Revised Statutes of
1950, composed of R.S. 37:861 through 867, and R.S. 37:831(38) and to enact R.S.
37:831(71) through (80), relative to preneed funeral contracts; to provide for
definitions; to provide for preneed funeral plans; to provide for preneed funeral
contracts; to provide for funeral goods and services; to provide for cancellation; to
provide for restrictions; to provide for penalties; to provide for applicability; and to
provide for related matters.
Be it enacted by the Legidature of Louisiana
Section 1. Part Il of Chapter 10 of Title 37 of the Louisiana Revised Statutes of
1950, composed of R.S. 37:861 through 867, and R.S. 37:831(38) are hereby amended and
reenacted and R.S. 37:831(71) through (80) are hereby enacted to read as follows:
8831. Definitions
For purposesof thisChapter and implementation thereof, thefollowingterms
shall have the meaning as defined herein, unless the context clearly indicates

otherwise:

definttion::caskets, rental caskets, rental casket inserts, alter native containers,
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SB NO. 806 ENROLLED

combo/shipping caskets, and other receptacles, excluding urns, where human

remainsaredirectly placed for disposition.

* * *

(71) " Buyer" meansthe person enteringinto apreneed funeral contr act

with alicensed funer al establishment.

(72)" Financial institution" meansastateor national bank, savingsbank

or savings association located in the state of L ouisiana and whose deposits are

insured by the Feder al Deposit | nsurance Cor poration, including homesteads,

building and loan associations and savings and loan associations.

(73) " Funer al goodsand services' meansgoodswhich aresold or offered

for saledirectly tothepublicfor usein connection with funer al servicesand any

services which may be used to carefor and prepar e deceased human remains

for burial, cremation, or other final disposition and to arrange, SUpP€r vise or

conduct thefuner al ceremony or thefinal disposition of deceased human bodies,

including, but not limited to, funeral merchandise.

(74) " Funeral recipient" meanstheindividual for whom funeral goods

and servicesareto beprovided under theterms of a preneed funeral contract.

(75) " Funeral trust account" meansan account established pursuant to

R.S. 37:865(B)(1).

(76) " Guar anteed funer al goodsand services' meansfuneral goodsand

services which a funeral establishment agreesto provide for a named funeral

r ecipient upon death which ar ea specifically identified set of funeral goodsand

services designated as guaranteed and for which a funeral trust account has

been established or a preneed insurance policy or annuity has been pur chased

or assigned to pay for thosefuner al goods and services, provided thebuyer has

fully funded a funeral trust account, or has fully paid for a preneed funeral

policy or annuity, within a specified period of time after the preneed funeral

contract is made and the funer al establishment has agr eed to accept the funds

available in the funeral trust account or preneed insurance policy or annuity

duringtheterm of thequaranteeaspayment in full for those funeral goodsand
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SB NO. 806 ENROLLED

services so that therewill be no additional cost to thefuneral recipient'sfamily

or hisor her estatefor those funeral goods and services.

(77) " Prearrangement” meansthenon-binding gathering and exchange

of information befor e the death of an individual that provides guidance for a

funeral or final disposition of that individual and does not result in a preneed

funeral contract.

(78) " Preneed funeral contract" meansany written agreement between

a buyer and afuneral establishment in which a funeral establishment agr ees,

prior to the death of a named funeral recipient, to furnish funeral goods and

servicesfor thefuneral recipient upon death, and the buyer, pursuant to that

agreement, transfer sor tender sfunds, or assignsan insurancepolicy or annuity

to thefuneral establishment for the purpose of paying all or part of the cost of

those funeral goods and services at the time they are actually provided. The

contract may bedesignated asrevocableor irrevocableand may be guar anteed

or nonnguar anteed asto someor all of thefuneral goods and servicesincluded

therein.

(79) " Preneed insur ancepolicy or annuity" meansany policy or contr act

of insuranceissued by an insurance company in accor dancewith Title 22 of the

Louisiana Revised Statutes of 1950, and used to fund a preneed funeral

contract.

(80) "Refund Designee” means the person designated in a preneed

funer al contract by thebuyer toreceiveany surplusof fundsasprovidedin R.S.

37:865(G) and (1).

PART Il. PREPATBFUNERAL-SERWCESOR-MERCHANDISE

PRENEED FUNERAL PLANS

8861. Prepait-funera-servicesormerchandise Preneed funeral plans

A. It shall beunlawful for afirm, partnership, corporation, an association of

individuals, or anyone to en
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8862. Preneed funeral contracts

A. The preneed funeral contract shall:
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(1) Bein writing and printed in not less than ten point typeface.

(2) State the name, address and telephone number of the funeral

establishment.

(3) Statethe name, addr ess and telephone number of the buyer and the

funeral recipient, if thefuneral recipient is not the buyer.

(4) Contain or be accompanied by a statement of funeral goods and

services which mests the reqguirements of the Federal Trade Commission

Funeral Rule, 16 CFR Part 453, and LAC Title 46, Part XXXVII, §111. If a

separ ate statement isused, it shall be attached to the preneed funeral contract

and incor por ated by referenceinto that contract.

(5) State whether the contract will be funded by a preneed insurance

policy or annuity or afuneral trust account.

(6) If funded by a preneed insurance policy or annuity, state the name,

home office addr ess, and telephone number of theinsurance company. A copy

of the policy application with any medically related infor mation expurgated

shall be attached to and incor por ated by referenceinto the contract and shall

include a statement that the amount to be refunded if cancelled prior to the

death of the funeral recipient will be determined by the provisions of the

preneed insurancepolicy or annuity and astatement astowhoisr esponsiblefor

paying the income tax on any earnings generated by the preneed insurance

policy or annuity.

(7) If funded by adeposit in afuneral trust account, providetheidentity

of the financial institution in which the money delivered to the funeral

establishment by thebuyer isto bedeposited, and a statement asto who will be

responsiblefor paying theincometax on any ear ningsgener ated by thefuner al

trust account.

(8) Statetheamount of themoney initially deposited into afuneral trust

account and giveadescription of any preneed insurancepolicy or annuity, used

to fund the preneed funeral contract.

(9) Statethe effect on the contract benefitsresulting from thefailureto
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make any future paymentsrequired to fully fund the contract.

(10) Recite clearly and conspicuously whether the preneed funeral

contract or thefundingisrevocableor irrevocable.

(11) Specifically identify which funeral goods and services are

guar anteed funeral goods and services and state when the guar antee becomes

effective if other than upon execution of the contract and the term of the

guar anteeif theterm isother than for thelife of the funeral recipient.

(12) Statethat thepricetobepaid for any funer al goodsand servicesnot

designated as guaranteed will be the prevailing retail prices as listed on the

general pricelist and casket pricelist of the funeral establishment at thetime

of the death of thefuneral recipient.

(13) Include a description of any casket, alter native container or other

funeral merchandise, burial vault or urn included in the preneed funeral

contract. The description of a casket shall include the exterior color, the

material the casket isconstructed of, including but not limited to, thetype and

thickness of metal expressed in gauge or ounces per squar efoot, typeand color

of wood or other material and typeand color of interior fabric; with respect to

an urn, the description shall be of the material of which it is constructed.

(14) Contain thesignatur eof thebuyer and thedatethebuyer signed the

contract.

(15) Contain thesignatur eof afuneral dir ector authorized by thefuneral

establishment to enter into a preneed funeral contract, and the date signed.

(16) Clearly and conspicuously state that unless waived as provided in

R.S. 37:864(B), the preneed funeral contract may be cancelled and the buyer

receiveafull refund of all moniesddliver ed and aretur n and cancellation of the

assignment of all policies transferred or assigned in connection therewith

anytime within ten days after the buyer signed the contract.

(17) Include the name, address, and telephone number of any refund

designee designated by the buyer.
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B. Until signed by a funeral director authorized by the funeral

establishment, the contract signed by the buyer shall be consider ed as an offer

to purchase. Upon acceptance of the offer, signified by the signatur e of itsduly

authorized funeral director , thefuner al establishment shall fur nish acomplete,

fully executed copy of the preneed funeral contract to the buyer.

8863. Substitution of guar anteed funer al goods and services

If any quar anteed funeral goods or services which wer e selected by the

buyer in a preneed funeral contract are unavailable at thetime of the death of

the funeral recipient of that contract, the funeral establishment shall offer a

similar casket or other funeral goods or services of equal quality, value and

wor kmanship asthe unavailable funeral goods or services.

8864. Cancellation of preneed funeral contracts

A. Unlesswaived asprovided in Subsection B of this Section, any buyer

of apreneed funer al contract may cancel that contract and receiveafull refund

of all monies connected with that contract at any timewithin ten days after the

buyer signed the contract. After theexpiration of thisten day period, apreneed

funeral contract may be cancelled as hereinafter provided.

B. Where an application by the buyer or funeral recipient for

gover nment benefitsis pending, the buyer may waive hisor her right to cancel

the preneed funeral contract as provided in Subsection A of this Section by

sighing awritten waiver of that right.

C. If a preneed funeral contract is revocable, the buyer, or his legal

r epr esentative, may cancel the preneed funeral contract at any timeby sending

written notice of such cancellation, via certified mail, return receipt reguested,

to the funeral establishment.

(1) If afuneral trust account has been established to fund that preneed

funeral contract, thefuneral establishment shall within ten business days after

the notice of cancellation is received forward a copy of said notice of

cancdlation to the financial institution holding on deposit the funeral trust

account, and take all necessary stepsto ensurethat all funds contained in that
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funeral trust account are refunded to the buyer, less any charge for early

withdrawal imposed by thefinancial institution.

(2) If apreneed insurance policy or annuity was pur chased or provided

to fund a preneed funeral contract, the funeral establishment shall forward a

copy of the notice of cancellation of that preneed funeral contract to the

insurance company which issued the preneed insurance policy or annuity.

D. If a preneed funeral contract is irrevocable during the life of the

funeral recipient the contract shall not be revocable by either party nor shall

thebuyer beentitled to areturn of themoniesor any preneed insurance policy

or annuity delivered to the funeral establishment except by order of a court of

competent jurisdiction.

E. No funeral establishment shall impose any surcharge, fee, or other

penalty, monetary or otherwise, when any person seeksto exercisehisright to

cancel a preneed funeral contract.

8865. Restriction on use or disposition of funds

A. No funeral establishment, or any agent or employee thereof, shall

borrow from, convert to another policy or surrender any preneed insurance

policy or annuity, nor use or pledge any funds or insurance policy or annuity

which is received in connection with any preneed funeral contract for any

personal use, payment of funeral goods and services prior to the death of the

funer al r ecipient, payment of theoper ating expensesof afuner al establishment,

issuance of aloan to any person, as collateral for any loan, or for any purpose

other than thoseexpresdy authorized by that preneed funer al contract and this

Section. There shall be no co-mingling of funeral trust accounts.

B. All funds delivered by a buyer to a funeral establishment in

connection with any preneed funeral contract shall be either:

(1) Deposited in atrust account with afinancial institution not later than

fivebusinessdaysafter theexpiration of theten day right of cancellation period

provided in R.S. 37:864(A). Such deposit shall be madein individual accounts

or certificatesof depositswhich namethefuner al establishment and thefuneral
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recipient and shall be for the exclusive use and benefit, including all earned

interest, of thefuneral recipient.

(2) Delivered to an insurance company for the purchase of a preneed

insurancepolicy or annuity not later than fivebusinessdaysafter theexpiration

of theten day right to cancel period provided in R.S. 37:864(A).

C. A funeral establishment shall not beallowed to avoid ther equir ement

of Subsections A and B of this Section by constructivedelivery of funeral goods

tothebuyer, storingthefuneral goodsin awar ehouseor other location, posting

of any type surety bond or other security or in any other manner or form.

D. Each funeral establishment shall filean annual report of funeral trust

accountswith the L ouisiana State Board of Embalmers and Funeral Directors

asaprerequisitefor licensing as a funeral establishment. Thereport shall list

thenameof thefuner al r ecipient, contract number, financial institution account

number, principal amount, and accumulated interest of each funeral trust

account outstanding. This report shall be in the form of a sworn affidavit

certifying that the report is true and correct, that all funds received were

deposited in a financial institution or delivered to an insurance company as

required under Subsection B of this Section and that thefuner al establishment

has no other funds or deposits for funding prepaid funeral goods and services

effective as of the date of the report. All records used to complete the report

shall be made available to the board which shall make an inspection of such

records at least once annually.

E. A funeral establishment shall not have accessto or use of any of the

fundsin connection with apreneed funeral contract for any pur poseother than

the following:

(1) If funded with a funeral trust account:

(a) Obtaining payment for providing funeral goods and services, upon

presentation of the documents required by Subsection F of this Section.

(b) Transferring those funds to another funeral trust account, or to a

preneed insurance policy or annuity, upon written authorization to do so from
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thebuyer of thepreneed funeral contract, or theduly authorized r epr esentative

of the buyer.

(c) Refunding those fundsto the buyer upon receipt of awritten notice

of cancellation of the preneed funeral contract from the buyer or the duly

authorized legal representativether eof, to the extent per mitted by R.S. 37:864.

(2) If funded with a preneed insurance policy or annuity, obtaining

payment for providing funeral goods and services, upon presentation of the

documentsrequired by Subsection F of this Section.

F. Befor e obtaining or receiving payment for funer al goodsand services

rendered to the funeral recipient of any preneed funeral contract, the funeral

establishment shall present acertified copy of thedeath certificateof thefuner al

recipient to the financial institution with whom any funeral trust account has

been deposited and the insurer of any preneed insurance policy or_annuity

which was used to fund that preneed funeral contract.

G. Atthetimeof thefuneral recipient'sdeath, thefundsavailablein any

funeral trust account established in connection with that preneed funeral

contract or from any preneed insurance policy or annuity purchased or

provided in connection with that preneed funer al contr act shall beapportioned

between the guaranteed funeral goods and services and the nonguar anteed

funeral goods and services provided on the statement of goods and services

contained in the preneed funeral contract in accordance with the applicable

percentage pursuant to Subsection H of this Section. The preneed funeral

contract funds shall be allocated as follows:

(1) With respect to guar anteed funer al goodsand services, if theamount

of apportioned fundsto beapplied to the costs of the guar anteed funer al goods

and services provided by the funeral establishment exceeds the current retail

price of those guar anteed funer al goods and services at thetime of thefuneral

recipient's death, the licensed funeral establishment may retain the resulting

sur plus funds unless the preneed funeral contract provides otherwise. If the

amount of the apportioned funds to be applied to the current retail price of
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those guaranteed funeral goods and services provided by the funeral

establishment is not sufficient to cover the current retail price of thosefuneral

goods and services at the time of the funeral recipient's death, the funeral

establishment shall bear the resulting loss and shall not bill the estate of the

funeral recipient or any other person for the deficiency.

(2) With respect tofuner al goodsand serviceswhich arenot guar anteed,

if theamount of theapportioned fundsto beapplied tothecost of thosefuner al

goods and services exceeds the current retail price of such funeral goods and

services at the time of the funeral recipient's death, the licensed funeral

establishment shall refund the resulting surplus to the refund designee or, if

nonehasbeen designated in thecontr act or therefund designeepr edeceased the

funeral recipient, to the estate of the funeral recipient. If the amount of the

apportioned funds to be applied to the current retail price of those funeral

goods and services provided by the funeral establishment which are not

guar anteed ar e not sufficient to cover the current retail price of those funeral

goods and services at the time of the funeral recipient's death, the funeral

establishment may charge the responsible party or the estate of the funeral

recipient for the deficiency.

H. The " applicable percentage" means either of the following:

(1) The percentage of thetotal cost of the funeral which is attributable

totheqguar anteed funer al goodsand servicesshall becalculated by dividingthe

total cost of the guaranteed funeral goods and services, as set forth in the

statement of funeral goods and servicesin the preneed funeral contract, by the

total cost of thefuneral set forth in that statement.

(2) Theper centageof total cost of thefuneral which isattributabletothe

nonguar anteed funeral goods and services shall be calculated by dividing the

total cost of the nonguaranteed funeral goods and services, as set forth in the

statement of funeral goods and servicesin the preneed funeral contract, by the

total cost of thefuneral asset forth in that statement.
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(3) Thepercentagesso calculated asprovided aboveshall ber ounded off

to the near est whole number and the sum of such percentagesshall in all cases

equal one hundred per cent.

|. If afuneral establishment which is a party to a preneed funeral

contract does not provide the funeral goods and services for the funeral

recipient of the contract upon hisdeath, the contr act shall be deemed null and

void except for the designation of the refund designee and, upon receipt of a

certified copy of the death certificate of such funeral recipient, the funeral

establishment shall comply with all of the following:

(1) Takeall necessary and appropriatestepstoreingquish all of itsrights

and claims to any preneed insurance policy or annuity funding the preneed

funeral contact.

(2) Pay or causeto be paid thefunds of any funeral trust account, up to

the amount available asfollows:

(a) To the funeral establishment that provided the funeral goods and

servicesfor thefuneral of the funeral recipient in an amount equal to itstotal

char gesas shown on the statement of funer al goodsand servicesfor thefuneral

net of any proceeds to be received from any preneed insurance policy or

annuity.

(b) Any balanceto therefund designee and if noneis designated in the

preneed funeral contract or if the refund designee predeceased the funeral

recipient, then to the estate of the funeral recipient.

8866. Penalties

A. Whoever violates the provisions of this Part shall be fined not less

than fivehundred dollar s, nor morethan fivethousand dollar sand costs of the

court reporter and attorney for theboard for each offense, or by imprisonment

for not less than thirty days nor more than one hundred eighty days for each

offense, or both such fine and imprisonment.

B. If afirm violates the provisions of this Part, all the members of the

firm who knowingly violate such provisions shall be subject to the penalty. If
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a cor por ation violatesthe provisions of this Part, the members of the board of

directors and the officers of the corporation who knowingly violate such

provisions shall be subject to the penalty.

8867. Applicability

Anything in this Part contained to the contrary notwithstanding, this

Part shall not apply to any person, firm, corporation, trustee, partnership,

association or other legal entity who now or hereafter exclusively engagesin,

owns, oper ates, controls and manages a cemetery authority located in the state

of Louisiana, unlessit sdlls, or attemptsto seall, or contractsfor merchandiseor

services commonly furnished by a funeral home such as caskets, embalming,

funeral directing, use of funeral home facilities and use of a hearse or

transportation of a dead human body.

Section 2. This Act shall become effective on January 1, 20009.

PRESIDENT OF THE SENATE

SPEAKER OF THE HOUSE OF REPRESENTATIVES

GOVERNOR OF THE STATE OF LOUISIANA

APPROVED:
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