10

11

12

13

14

15

16

17

18

19

20

21

22

23

Regular Session, 2010 ACT NO. 658 ENROLLED

SENATE BILL NO. 531

BY SENATOR CLAITOR AND REPRESENTATIVES BOBBY BADON, BALDONE,
BILLIOT, HENRY BURNS, CARMODY, CARTER, CONNICK,
DIXON, FOIL, GISCLAIR, HARRISON, HENRY, HOFFMANN,

HONORE, SAM JONES, LEGER, LOPINTO, SIMON, GARY SMITH,
JANE SMITH, ST. GERMAIN AND WADDELL

AN ACT
To enact Chapter 22-A of Title 39 of the Louisiana Revised Statutes of 1950, comprised of R.S.
39:2165 through 2165.12, relativeto actions and qui tam actions; to authorize actionsand
qui tam actions for certain matters related to oil spill relief programs; to provide
definitions, terms, procedures, conditions, and requirements, to provide relative to
damages and awards; and to provide for related matters.
Be it enacted by the Legislature of Louisiana:
Section 1. Chapter 22-A of Title 39 of the LouisianaRevised Statutes of 1950, comprised
of R.S. 39:2165 through 2165.12, is hereby enacted to read as follows:

CHAPTER 22-A. OIL SPILL RELIEF PROGRAMSINTEGRITY ACT

82165. Short title

This Chapter may becited asthe" Oil Spill Relief Programs|ntegrity Act".

§2165.1. Legidativeintent and purpose

Thelegidatureintendstheattor ney gener al and privatecitizensof L ouisiana

to be agents of this state with the ability, authority, and resour ces to pursue civil

monetary penalties or other remedies to protect the fiscal and programmatic

integrity of oil spill relief programsin L ouisiana from per sonswho engagein fraud,

misrepresentation, abuse, or other ill practices, as set forth in this Chapter, and

obtain funds, property, or other compensation to which they are not entitled.

8§2165.2. Definitions

As used in this Chapter, the following terms shall have the following

meanings:

(1) "Claim" includes any reqguest or demand, including any and all
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SB NO. 531 ENROLLED

documentsor information required by federal or statelaw or by rule, made against

oil spill relief program fundsfor payment. Each claim may betreated asa separ ate

claim or several claims may be combined to form one claim.

(2) "False or fraudulent claim" means a claim which a person submits

knowing the claim to be false, fictitious, untrue, or misleading in regard to any

material information." Falseor fraudulent claim" shall includeaclaim whichispart

of a pattern of incorrect submissionsin regard to material information or which is

otherwise part of a pattern in violation of applicable federal or statelaw or rule.

(3) "Knowing" or " knowingly" meansthat theper son hasactual knowledge

of theinformation or actsin deliberateignoranceor recklessdisregard of thetruth

or falsity of the infor mation.

(4) " Misrepresentation" means the knowing failure to truthfully or fully

disclose any and all information required, or the concealment of any and all

information required on a claim or provider agreement or the making of afalseor

misleading statement to any local, state, or federal agency for the purpose of

obtaining funds, property, use of property, or other compensation from oil spill

relief programs.

(5) "Oil spill relief program™ means any state or federal program or fund

created for the purpose of assisting persons who incurred personal, business, or

property damageor other lossesduetothe Deepwater Horizon Qil Spill. It shall not

include any matter specifically subject to other qui tam action by law, including qui

tam actions on behalf of hurricane relief programs and on behalf of medical

assistance programs.

(6) " Person" meansanatural person or ajuridical person.

(7) "Property"” means any and all property, movable and immovable,

cor por eal and incor por eal.

(8) "Recovery" means the recovery of overpayments, damages, fines,

penalties, costs, expenses, restitution, attor ney fees, inter est, or settlement amounts.

82165.3. False or fraudulent claim; misrepresentation

A. No person shall knowingly present or cause to be presented a false or
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fraudulent claim for funds, property, use of property, or other compensation from

an oil spill relief program.

B. No person shall knowingly engage in misrepresentation to obtain, or

attempt to obtain, funds, property, use of property, or other compensation from an

oil spill relief program.

C. No person shall conspireto defraud, or attempt to defraud, an oil spill

relief program through misrepresentation or by obtaining, or attempting to obtain

payment for afalse or fraudulent claim.

D. No person shall knowingly make, use, or causetobemadeor used afalse,

fictitious, or misleading statement on any form or document for the purpose of

certifying or qualifying any person for eligibility for oil spill relief programs or

receiving any funds, property, use of property, or other compensation from an oil

spill relief program that that person is not authorized to receive.

E. Each violation of this Section may be treated as a separate violation or

may be combined into oneviolation at the option of the attor ney general.

F. No action brought pursuant to this Section shall beinstituted later than

ten vears after the date upon which the alleged violation occurred; however, the

action shall beinstituted within oneyear of when theattor ney gener al knew that the

prohibited conduct occurred.

§2165.4. Civil actions authorized

A. In addition to any other civil, criminal, or administrative action

authorized by law, the attor ney general may institute a civil action in the courts of

this stateto seek recovery from per sonswho violate the provisions of this Chapter.

B. An action to recover costs, expenses, fees, and attorney fees shall be

ancillary to, and shall be brought and heard in the same court as, the civil action

brought under the provision of Subsection A of this Section.

C.(1) A prevailingdefendant may seek only recovery for costs, expenses, fees,

and attorney feesif thecourt finds, following a contradictory hearing, that either of

the following apply:

(a) Theaction wasinstituted by theattor ney gener al pur suant to Subsection
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A of this Section after it should have been deter mined by the attor ney general to be

frivolous, vexatious, or brought primarily for the purpose of har assment.

(b) The attorney general proceeded with the action instituted pursuant to

Subsection A of this Section after it should have been deter mined by the attor ney

general that proceeding would be frivolous, vexatious, or for the purpose of

har assment.

(2) Recovery awarded to a prevailing defendant shall be awarded only for

those reasonable, necessary, and proper costs, expenses, fees, and attorney fees

actually incurred by the prevailing defendant.

D. An action to recover costs, expenses, fees, and attorney fees may be

brought no later than sixty days after the rendering of judgment by the district

court, unlessthedistrict court decision is appealed. If thedistrict court decision is

appealed, such action may be brought no later than sixty days after therendering

of thefinal opinion on appeal by thecourt of appeal or, if applicable, by thesupreme

court.

§2165.5. Damages; fines; penalties; interest

A. Actual damagesincurred asaresult of aviolation of theprovisionsof this

Chapter shall be recovered only once on behalf of the oil spill relief program and

shall not bewaived by thecourt. Actual damages shall equal thediffer ence between

the amountsreceived by the person from the oil spill relief program and the value

of the benefits that the person should have received had not a violation of this

Chapter occurred plusinterest at the maximum rate of legal interest provided by

R.S. 13:4202 from the date the damage occurred to the date of repayment.

B. Except aslimited by this Section, any per son whoisfound to haveviolated

any provision of this Chapter shall be subject to a civil finein an amount not to

exceed three times the amount of actual damages sustained by the oil spill relief

program as aresult of the violation.

C. In addition to any other penalty or fineimposed herein, any person who

is found to have violated any provision of this Chapter shall be subject to a civil

monetary penalty of not morethan ten thousand dollar sfor each falseor fraudulent
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claim, misrepresentation, illegal remuneration, or other act prohibited by this

Chapter.

D. Costs, expenses, fees, and attorney fees. (1) Any person who isfound to

haveviolated this Chapter shall beliablefor all costs, expenses, and feesrelated to

investigationsand proceedingsassociated with theviolation, including attor ney fees.

(2) All awar dsof costs, expenses, fees, and attor ney feesaresubject toreview

by the court using a reasonable, necessary, and proper standard of review.

(3) The attorney general shall promptly remit awards for those costs,

expenses, and feesincurred by thevariousclerksof court or sheriffsinvolved in the

investigations or proceedingsto the appropriate clerk or sheriff.

§2165.6. Qui tam action; civil action filed by private person

A. A private person may instituteacivil action to seek recovery on behalf of

oil spill relief programsand himself, except for the civil monetary penalty provided

in R.S. 39:2165.5(C), for aviolation of this Chapter. Theinstitutor shall be known

asa" qui tam plaintiff" and the civil action shall be known asa" qui tam action" .

B.(1) A qui tam plaintiff shall bean original sour ce of theinfor mation which

servesasthebasisfor thealleged violation. M or ethan oneper son may serveasaqui

tam plaintiff in aqui tam action arising out of the sameinfor mation and allegations

provided each person qualifies as an original source.

(2) For purposes of this Section, theterm " original source" means a per son

who has direct and independent knowledge of the alleged violation and who has

voluntarily provided theinfor mation to the attor ney gener al beforefiling aqui tam

action with the court.

C. Nogqui tam action shall beinstituted later than one year after thedatea

qui tam complaint isreceived by the attorney general.

D.(1) No court shall have jurisdiction over a qui tam action based upon a

disclosure of allegations or transactions in a criminal, civil, or administrative

hearing or astheresult of disclosure of a governmental audit report, investigation,

or _hearing unless the person bringing the action is an original source of the

infor mation.
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(2) No court shall have jurisdiction over a gui tam action based upon a

disclosur e through the media unless the person bringing the action is an original

sour ce of theinformation and that fact is confirmed by a per son with knowledge of

who provided the infor mation.

E.(1) A person whoisor wasapublicemployeeor public official or aperson

who is or was acting on behalf of the state shall not bring a qui tam action if the

person hasor had a duty or obligation to report, investigate, or pursue allegations

of wrongdoing or misconduct by persons receiving funds pursuant to an oil spill

relief program.

(2) A person whoisor was a public employee or public official or a person

who is or was acting on behalf of the state shall not bring a qui tam action if the

per son hasor had accesstor ecor dsof thestatethr ough thenor mal cour seand scope

of hisemployment or other relationship with the state.

F. No employer of a qui tam plaintiff shall discharge, demote, suspend,

threaten, harass, or discriminate against a qui tam plaintiff at any time arising out

of the fact that the qui tam plaintiff brought an action pursuant to this Chapter

unlessthe court findsthat the qui tam plaintiff hasinstituted or proceeded with an

action that isfrivolous, vexatious, or harassing.

G. Thecourt shall allow the attor ney gener al to intervene and proceed with

the qui tam action in the district court at any time during the qui tam action

proceedings.

H. Notwithstanding any other law to the contrary, a qui tam complaint and

information filed with the attorney general shall not be subject to discovery or

become public record until judicial service of the qui tam action is made on any of

thedefendants, except that theinfor mation contained ther ein may begiven to other

governmental entitiesor their authorized agentsfor review and investigation. Such

entities and their authorized agents shall maintain the confidentiality of the

infor mation provided to them under this Subsection.

§2165.7. Qui tam action procedures

A. Thefollowing procedures shall be applicableto a qui tam action:
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(1) The complaint shall be captioned: " Oil Spill Relief Program Ex Rdl.:

[insert name of qui tam plaintiff(s)] v. [insert name of defendant(s)]".

(2)(a) A copy of thequi tam complaint and written disclosur e of substantially

all material evidence and infor mation each qui tam plaintiff possesses shall befiled

with the attor ney general.

(b) Thequi tamcomplaint and written disclosur eof substantially all material

evidenceand infor mation shall befiled with the attor ney gener al within oneyear of

thedatethequi tam plaintiff knew or should haveknown of theinfor mation for ming

thebasisof thecomplaint. No qui tam action shall beinstituted by aqui tam plaintiff

if hefailstotimely file a complaint with the attorney general.

(3)(a) At least thirty days after filing with the attor ney general, the qui tam

complaint and infor mation may befiled with theappropriatestatedistrict court. On

the same date as the qui tam action is filed, the qui tam plaintiff shall serve the

attor ney general with notice of thefiling.

(b) If morethan onequi tam action arising out of the sameinformation and

allegationsisfiled, the court shall dismiss all qui tam actions wher e the complaint

and information filed with the attor ney general wer efiled thirty daysor mor e after

thefirst qui tam complaint and infor mation which serveasthebasisfor the alleged

violation wer efiled with the attor ney gener al.

(4)(a) The complaint and information filed with the court shall be made

under seal, shall remain under seal for at least ninety days from the date of filing,

and shall be served on the defendant when the seal isremoved.

(b) For good cause shown, the attor ney general may reguest oneextension of

theninety-day timeperiod for the complaint and infor mation to remain under seal

and unserved on thedefendant. Thisrequest shall besupported by affidavit or other

submission in camera and under seal.

B.(1) If the attorney general elects to intervenein the action, the attorney

general shall not be bound by any act of a qui tam plaintiff. The attor ney gener al

shall control the qui tam action proceedings on behalf of the state, and the qui tam

plaintiff may continue as a party to the action.
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(2) The qui tam plaintiff and his counsel shall cooperate fully with the

attorney general during the pendency of the qui tam action.

(3) If requested by the attor ney general and notwithstanding the objection

of the qui tam plaintiff, the court may dismissthe qui tam action provided the qui

tam plaintiff has been notified by the attor ney general of thefiling of the motion to

dismissand the court has provided the qui tam plaintiff a contradictory hearing on

the motion.

(4) If the attorney general does not intervene, the qui tam plaintiff may

proceed with the qui tam action unlessthe attor ney gener al shows that proceeding

would adver sely affect the prosecution of any pending criminal actionsor criminal

investigationsinto the activities of the defendant. Such a showing shall be madeto

the court in camera and neither the qui tam plaintiff nor the defendant shall be

informed of theinformation revealed in camera. | n which case, the qui tam action

shall be stayed for no mor e than one year.

(5) If the qui tam plaintiff objects to a settlement of the qui tam action

proposed by the attor ney general, the court may authorizethe settlement only after

a hearing to determine whether the proposed settlement is fair, adequate, and

reasonable under the circumstances.

C. If aqui tam plaintiff failsto comply with any provision of this Chapter,

after acontradictory hearing, thecourt may dismissthequi tam plaintiff on itsown

motion or on motion made by the attorney general.

D. A defendant shall havethirty days from thetime a qui tam complaint is

served on him tofile aresponsive pleading.

E. The qui tam plaintiff and the defendant shall serve all pleadings and

papersfiled, aswell asdiscovery, in the qui tam action on the attorney general.

F.(1) Whether or not the attorney general proceeds with the action, upon

showing by the attorney general that certain actions of discovery by the qui tam

plaintiff or defendant would interfere with a criminal or civil investigation or

proceeding arising out of the same facts, the court shall stay the discovery for a

period of not morethan ninety days.
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(2) Upon afurther showingthat federal or stateauthoritieshavepursued the

criminal or civil investigation or proceeding with reasonable diligence and any

proposed discovery in the qui tam action would unduly interferewith thecriminal

or_civil investigation or proceeding, the court may stay the discovery for an

additional period, not to exceed one year.

(3) Such showings shall be conducted in camer a and neither the defendant

nor thequi tam plaintiff shall beinfor med of theinfor mation presented tothecourt.

(4) | f discovery isstayed pur suant tothisSubsection, thetrial and any motion

for summary judgment in the qui tam action shall likewise be stayed.

82165.8. Administrativeor civil action

Notwithstanding any other provision of this Chapter, the attorney general

may elect to pursue an administrative or civil action against a qui tam defendant

through any alter native remedy availableto the attor ney general.

§2165.9. Recovery awarded to a qui tam plaintiff

A.(1) Except as provided by Subsection D of this Section and Par agr aph (3)

of this Subsection, if the attor ney gener al intervenesin the action brought by a qui

tam plaintiff, the qui tam plaintiff shall receive at least ten percent, but not more

than twenty percent, of actual damages and civil fines awarded by the court,

exclusive of the civil monetary penalty provided by R.S. 39:2165.5(C).

(2) In making a determination of award to the qui tam plaintiff, the court

shall consider the extent to which the qui tam plaintiff substantially contributed to

investigations and proceedings related to the qui tam action.

(3) If the court finds the allegations in the qui tam action to be based

primarily on disclosur esof specificinfor mation other than infor mation provided by

the qui tam plaintiff, the court may award less than ten percent of actual damages

and civil finesawar ded by thecourt, exclusiveof thecivil monetary penalty provided

in R.S. 39:2165.5(C), takinginto account thesignificance of theinfor mation and the

role of the qui tam plaintiff in advancing the qui tam action to judgment or

settlement.

B. Except asprovided by Subsection D of this Section, if theattor ney gener al
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does not intervene in the qui tam action, the qui tam plaintiff shall receive an

amount, not to exceed thirty percent of actual damages, civil fines, and the civil

monetary penalty provided for in R.S. 39:2165.5(C), which the court decides is

reasonable for the qui tam plaintiff pursuing the action to judgment or settlement.

C.(1) In addition to all other recovery to which he is entitled and if he

prevailsin the qui tam action, the qui tam plaintiff shall be entitled to an award

against the defendant for costs, expenses, fees, and attor ney fees, subject to review

by the court using a reasonable, necessary, and proper standard of review.

(2) |f the attorney general does not intervene and the qui tam plaintiff

conductstheaction, the court shall award costs, expenses, fees, and attor ney feesto

a prevailing defendant if the court finds that the allegations made by the qui tam

plaintiff were meritless or brought primarily for the purposes of harassment. A

finding by thecourt that qui tam allegationswer emeritlessor brought primarily for

the pur poses of harassment may be used by the prevailing defendant in the qui tam

action or any other civil proceeding to recover losses or damages sustained as a

result of the qui tam plaintiff filing and pursuing such a qui tam action.

D. Whether or not theattorney general intervenes, if thecourt findsthat the

action wasbrought by aper son whoparticipated in theviolation which isthesubject

of the action, then the court may, to the extent the court considers appropriate,

reduce the share of the proceeds of the action which the qui tam plaintiff would

otherwisereceive under Subsection A or B of this Section, taking into account the

rolethat thequi tam plaintiff played in advancing thecasetojudgment or settlement

and any relevant circumstancespertaining tothequi tam plaintiff'sparticipationin

theviolation. A person who planned the violation shall not be entitled to recovery.

E. When more than one party serves as a qui tam plaintiff, the share of

recovery each receives shall be determined by the court. I n no case, however, shall

thetotal awar d to multiplequi tam plaintiffsbegreater than thetotal award allowed

to asingle qui tam plaintiff under Subsection A or B of this Section.

F.Innoinstanceshall theattor ney general or thestatebeliablefor any costs,

expenses, fees, or attorney feesincurred by the qui tam plaintiff or for any award
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entered against the qui tam plaintiff.

G. The percentage of the share awarded to or settled for by the qui tam

plaintiff shall bedeter mined usingthetotal amount of theaward. However , thetotal

amount of fundslost from the ail spill relief program must be made whole thr ough

the payment of any and all actual damages prior to the disbursement of any funds

related to the per centage of the damagesto bereceived by the qui tam plaintiff.

82165.10. Oil Spill Relief Programs Fraud Detection Fund

A. The Oil Spill Relief Programs Fraud Detection Fund, hereafter referred

toasthe" fund" ,iscreated in thestatetreasury asaspecial fund. Themoniesin the

fund shall beinvested by the state treasurer in the same manner as moniesin the

state general fund and inter est ear ned on theinvestment of moniesin thefund shall

be credited to the fund. All unexpended and unencumber ed moniesin the fund at

the end of each fiscal year shall remain in the fund.

B. After compliancewith therequirementsof ArticleVII, Section 9(B) of the

Constitution of L ouisianareativetothe Bond Security and Redemption Fund, and

prior to monies being placed in the state general fund, all monies received by the

state pursuant to a civil award granted or settlement under the provisions of this

Chapter, except for the amount to make oil spill relief programs whole, shall be

deposited into the fund.

C. Except as provided in this Subsection, the moniesin the fund shall be

appropriated by thelegislaturefor the following purposes only:

(1) To pay costs or expensesincurred by the attorney general relativeto an

action instituted pursuant to this Chapter.

(2) To enhance fraud and abuse detection and prevention activitiesreated

to oil spill relief programs.

(3) Topay rewardsfor information concer ning fraud and abuseasprovided

in this Chapter.

(4) Toprovideasourceof revenuefor oil spill relief programsin thisstateto

help citizenswho wer eaffected by the Deepwater Horizon Oil Spill recover from the

damagesthey sustained.
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82165.11. Rewardsfor fraud and abuse infor mation

A. Theattor ney general may provideareward of up totwothousand dollars

to an individual who submitsinformation to the attor ney general which resultsin

recovery pursuant totheprovisionsof thisChapter, provided such individual isnot

himself subject to recovery under this Chapter.

B. The attorney general shall grant rewards only to the extent monies are

appropriated for this purpose from the Oil Spill Relief Programs Fraud Detection

Fund. The attor ney general shall deter mine the amount of areward, not to exceed

two thousand dollar sper individual per action, and establish a processto grant the

reward in accordance with rules and regulations promulgated in accordance with

the Administrative Procedur e Act.

82165.12. Whistleblower protection and cause of action

A. No employee shall be discharged, demoted, suspended, threatened,

harassed, or discriminated against in any manner in thetermsand conditionsof his

employment because of any lawful act engaged in by the employee or on behalf of

theemployeein furtherance of any action taken pursuant to this Chapter in regard

to a person from whom recovery isor could be sought. Such an employee may seek

any and all relief for hisinjury to which heisentitled under state or federal law.

B. No individual shall be threatened, harassed, or discriminated against in

any manner by abusinessor ganization, gover nment agency, or other per son because

of any lawful act engaged in by the individual or on behalf of the individual in

further anceof any action taken pursuant tothisChapter inregard toaperson from

whom recovery isor could besought. Such an individual may seek any and all relief

for hisinjury towhich heisentitled under state or federal law.

C.(1) An employee of aprivate entity may bring hisaction for relief against

hisemployer inthesamecourt astheaction or actionswer ebrought pur suant tothis

Chapter.

(2) A person agar ieved of aviolation of Subsection A or B of thisSection shall

be entitled to treble damages.

D. A qui tam plaintiff shall not be entitled to recovery pursuant to this

Page 12 of 13
Coding: Words which are straek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




SB NO. 531 ENROLLED

Section if the court findsthat the qui tam plaintiff instituted or proceeded with an

action that was frivolous, vexatious, or harassing.

PRESIDENT OF THE SENATE

SPEAKER OF THE HOUSE OF REPRESENTATIVES

GOVERNOR OF THE STATE OF LOUISIANA

APPROVED:
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