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SLS 14RS-575 ORIGINAL

Regular Session, 2014
SENATE BILL NO. 169

BY SENATOR LONG

INSURERS. Provides relative to the Louisiana Life and Health Insurance Guaranty
Association and structured settlement annuities. (8/1/14)

AN ACT
To amend and reenact the introductory paragraph of R.S. 22:2083(A)(2), (B)(1) and (2)(c)
and the introductory paragraph of (h) and (v), and (C)(2)(c), 2084(7) and (12), and
2087(A), (B), and (C); to enact R.S. 22:2083(A)(3), (4), and (5) and (B)(2)(j),
2084(12.1), and 2087(Q) and (R); and to repeal R.S. 22:2087(D) and (E), relativeto
the Louisiana Life and Health Insurance Guaranty Association; to provide for
coverage and structured settlement annuities; and to provide for related matters.
Be it enacted by the Legidature of Louisiana
Section 1. Theintroductory paragraph of R.S. 22:2083(A)(2), (B)(1) and (2)(c) and
theintroductory paragraph of (h) and (v), and (C)(2)(c), 2084(7) and (12), and 2087(A), (B),
and (C) are hereby amended and reenacted and R.S. 22:2083(A)(3), (4), and (5) and
(B)(2)(j), 2084(12.1), and 2087(Q) and (R) are hereby enacted to read as follows:
§2083. Coverages and limitations
A. ThisPart shall provide coverage for the policies and contracts specified
in Subsection B of this Section:

* * *

(2) To any person who is the owner of or certificate holder under such a
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policy or contract, other than a structured settlement annuity, and who is either:

* * *

(3) For structured settlement annuities specified in Subsection B of this

Section, Paragraphs (1) and (2) of this Subsection shall not apply, and thisPart

shall, except asprovided in Paragraph (5) of this Subsection, provide coverage

to a person who is a payee under a structured settlement annuity, or a

beneficiary of a payee if the payee is deceased, if the payee is one of the

following:

(a) A resident, regar dless of wher e the contract owner resides.

(b) Not aresident, but only under both of the following conditions:

(i) Thecontract owner of thestructur ed settlement annuity isaresident

or not aresident under the following conditions:

(@aa) The insurer that issued the structured settlement annuity is

domiciled in this state.

(bb) The state in which the contract owner resides has an association

similar to the association created by this Part.

(ii) Neither the payee, or beneficiary, nor the contract owner is eligible

for cover ageby theassociation of thestatein which thepayeeor contr act owner

resides.

(4) This Part shall not provide coverage to a person who is a payee or

beneficiary of acontract owner resident of thisstate, if thepayeeor beneficiary

is afforded any cover age by the association of another state.

(5) This Part is intended to provide coverage to a person who is a

resident of thisstateand, in special cir cumstances, toanonresident. [n order to

avoid duplicate coverage, if a person who would otherwise receive cover age

under this Part is provided coverage under the laws of any other state, the

person shall not be provided coverage under this Part. In determining the

application of the provisions of this Paragraph in situations where a person

could be covered by the association of more than one state, whether as an
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owner, payee, beneficiary or assignee, this Part shall be construed in

conjunction with other statelawsto result in cover age by only one association.

B.(1) ThisPart shall provide coverageto the persons specified in Subsection
A of this Section for direct rergretp non-group life, health, and annuity and
supptementat policies or contracts, for certificates under direct group policies and

contracts, and for supplemental contracts to any of these, and for unallocated

annuity contracts, in each case issued by member insurers, except as limited by this

Part.
(2) ThisPart shall not provide coverage for:
* * *
(c) Any portion of apolicy or contract to the extent that the rate of interest

on which it is based, or the interest rate, crediting rate, or similar factor

determined by use of an index or other external reference stated in the policy

or contract employed in calculatingretur nsin valuemeetsboth of thefollowing

criteria:
(i) Averaged over the period of four years prior to the date on which the

et member

insur er becomesan impaired or insolvent insurer under thisPart, whichever is

earlier, exceeds a the rate of interest determined by subtracting two percentage

points from Moody's Corporate Bond Yield Average averaged for that same

four-year period or for such lesser period if the policy or contract was issued less

than four years before the-assoctatton—became—obtigated the member insurer

becomesan impaired or insolvent insurer under thisPart, whichever isearlier.

(i) On and after the date on which the

respect—to—the—pohey—or—contract member insurer becomes an impaired or

insolvent insur er under thisPart, whichever isearlier, exceedstherateof interest

determined by subtracting three percentage points from Moody's Corporate Bond

Yield Average as most recently available.

* * *
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(h) An obligation that does not arise under the express written terms of the

policy or contract issued by the insurer to the contract owner or policy owner,

including without limitations, any of the following:

* * *

(v) A claim for penalties or esnseguenees consequential or incidental

damages.

(i) A portion of a policy or contract to the extent it providesfor interest

or_other changes in value to be determined by the use of an index or other

external reference stated in the policy or contract, but which have not been

credited to the policy or contract, or asto which thepolicy or contract owner's

rights are subject to forfeiture, as of the date the member insurer becomes an

impaired or insolvent insurer under thisPart, whichever isearlier. If apolicy's

or _contract's interest or changes in value are credited less frequently than

annually, then for purposes of deter mining the values that have been credited

and are not subject to forfeiture under this Paragraph, theinterest or change

in value determined by using the procedur es defined in the policy or contract

shall be credited as if the contractual date of crediting interest or_changing

valueswasthedate of impair ment or insolvency, whichever isearlier, and shall

not be subject to forfeiture.

C. The benefits for which the association shall become liable shall in no

event exceed the lesser of the following:

* * *

(2) With respect to any one life, regardless of the number of policies or

contracts:

(c) Two hundred and fifty thousand dollars in the present value of annuity

tA including net cash surrender

and net cash withdrawal values.
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82084. Definitions

Asused in this Part:

(7) "Insolvent insurer" means a member insurer which, after September 30,

1991, is placed under an order of liquidation by a court of competent jurisdiction

with afinding of insolvency.

(12) "Resident" meansany a person who resides in this state at-thetimean

eontractual—obhgatton—+s—owed on the date of entry of a court order that

determines a member insurer to be an impaired insurer or acourt order that

determines a member insurer to be an insolvent insurer. A person may be a

resident of only one state, which in the case of a person other than a natural person

shall be its principa place of business. Citizens of the United States that are

either (a) residents of foreign countries, or (b) residents of United States

pOSsessions, territories, or protectoratesthat do not have an association similar

to the association created by this Part, shall be deemed residents of the state of

domicile of theinsurer that issued the policies or contracts.

(12.1) " Structur ed settlement annuity" means an annuity purchased in

order tofund periodic paymentsfor aplaintiff or other claimant in payment for

or with respect to personal injury suffered by the plaintiff or other claimant.

* * *

§2087. Powers and duties of the association

A. If amember insurer isan impaired gomestie insurer, the association may,
in its discretion, subject to any conditions imposed by the association;take-sueh
actronsasthat do not impair the contractual obligations of theimpaired insurer; and
that are approved by the commissioner:

(1) Guarantee, assume, or reinsure, or cause to be guaranteed, assumed, or
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reinsured, any or all of the policies or contracts of the impaired insurer.
(2) Provide such monies, pledges, notes, loans, guarantees, or other means
as are proper to effectuate Paragraph (1) of this Subsection and assure payment of

the contractual obligations of the impaired insurer pending action under Paragraph

(2) of this Subsection.
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€ If amember insurer is an insolvent insurer, the association shall, in its
discretion, either:

(1) Provide such monies, pledges, guarantees, or other means as are

reasonably necessary to either:

(@) Guarantee, assume, or reinsure, or cause to be guaranteed, assumed, or
reinsured, the policies or contracts of the insolvent insurer.

(b) Assure payment of the contractual obligations of the insolvent insurer.

With respect to only life

and health insurance policies and annuities:

(1) Assure payment of benefits for premiumsidentical to the premiums and
benefits, except for terms of conversion and renewability, that would have been
payable under the policiesor contracts of theinsolvent insurer, for claimsincurred.

(@ With respect to group policies and contracts, not later than the

sueeeeding earlier of the next renewa date under such policies or contracts or
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forty-five days, but in no event less than thirty days, after the date on which the
association becomes obligated with respect to such policies.

(b) With respect tothehvietat non-gr oup policies, contracts, and annuities,

not later than the earlier of the sueeeeding next renewal date, if any, under such
policies or oneyear, but in no event less than thirty days, from the date on which the
association becomes obligated with respect to such policies.

(2) Make reasonable and diligent efforts to provide all known insureds or

annuitants for non-group policies and contracts, or group policyholders with

respect to group policies, thirty days prior notice of the termination of the benefits
provided.

(3) Withrespect to tadividuatpetetesnon-group lifeand health insurance

policies and annuities cover ed by the association, make available to each known

insured or annuitant, or owner if other than the insured or annuitant, and with

respect to an individual formerly insured or formerly an annuitant under a group

policy who isnot eligiblefor replacement group coverage, make available substitute
coverage on an individual basisin accordance with the provisions of Paragraph (4)
of this Subsection, if the insureds or annuitants had a right under law or the
terminated policy or_annuity to convert coverage to individua coverage or to
continue an individual policy or_annuity in force until a specified age or for a
specified time, during which the insurer shatt-have had no right to unilaterally ater
any provision of the policy or annuity or undertake alterations only in premium by
class.

(4)(@ In providing the substitute coverage required under Paragraph (3) of
this Subsection, the association may offer either to reissue the terminated coverage
or to issue an alternative policy.

(b) Alternative or reissued policies shall be offered without requiring
evidence of insurability, and shall not provide for any waiting period or exclusion
that would not have applied under the fermer ter minated policy.

(c) The association may reinsure any alternative or reissued policy.

(5)(@) Alternative policies adopted by the association shall be subject to the
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prter approval of the domiciliary insurance commissioner. The association may

adopt alternative policies of various types for future issuance without regard to any
particular impairment or insolvency ef-aftasdrer.

(b) Alternative policies shall contain at least the minimum statutory
provisions required in this state; and shat provide benefits that shall not be
unreasonable in relation to the premium charged. The association shall set the
premium in accordance with atable of rates whieh that it shall adopt tttsptan-of
operatton. The premium shall reflect the amount of insurance to be provided and the
age and class of risk of each insured, but shall not reflect any changes in the health
of the insured after the original policy was last underwritten.

(c) Any aternative policy issued by the association shall provide coverage
of atype similar to that of the policy issued by the impaired or insolvent insurer, as
determined by the association.

(6) If the association electsto reissue terminated coverage at a premium rate
different from that charged under the terminated policy, the premium shall be set by
the association in accordance with the amount of insurance provided and the age and
class of risk, subject to the prier approval of the domiciliary insurance

commissioner er-by-acotrt-of-competentiartsdictron and the receiver ship.

(7) The association's obligations with respect to coverage under any policy

of theimpaired or insolvent insurer or under any reissued or aternative policy shall
cease on the date sueh the coverage or policy is replaced by another similar policy

by the petieyhetder policy owner, the insured, or the association.

(8) When proceeding under this Subsection with respect to a policy or

contract carrying guaranteed minimum interest rates, the association shall

assure the payment or crediting of a rate of interest consistent with R.S.

22:2083(B)(2)(c).
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Q. ln carryingout itsdutiesin connection with guar anteeing, assuming,

or reinsuring policiesor contractsunder Subsection A or B of this Section, the

association may, subject to approval of thereceivership court, issue substitute

coverage for a policy or contract that provides an interest rate, crediting rate,

or similar factor determined by use of an index or other external reference

stated in the policy or contract employed in calculating returns or changesin

value by issuing an alternative policy or contract that meets the following

reguirements:

(1) In lieu of theindex or other external reference provided for in the

original policy or contract, the alter native policy or contract provides for one

of thefollowing:

(a) A fixed interest rate.

(b) Payment of dividends with minimum guar antees.

(c) A different method for calculating interest or changesin value.

(2) Thereisnorequirement for evidence of insurability, waiting period,

or_other exclusion that would not have applied under the replaced policy or

contract.

(3) The alternative policy or contract is substantially similar to the

replaced policy or contract in all other material terms.

R.(1)(a) At any time within one hundred eighty days of the date of the

order of liguidation, the association may elect to succeed to the rights and

obligations of the ceding member insurer that relate to policies or annuities

covered, in whole or in part, by the association, in each case under any one or

more reinsurance contracts entered into by the insolvent insurer and its

rensurers and selected by the association. Any such assumption shall be

effective as of thedate of theorder of liguidation. The election shall be effected

by the association or the National Organization of Life and Health I nsurance

Guaranty Associations (NOL HGA) on itsbehalf sendingwritten notice, return

receipt requested, to the affected reinsurers.

(b) Tofacilitatetheear liest practicabledecision about whether toassume
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any of thecontractsof reinsurance, and in order to protect thefinancial position

of theestate, thereceiver and each reinsur er of theceding member insur er shall

makeavailableupon request totheassociation or to NOLHGA on itsbehalf, as

soon aspossibleafter commencement of for mal delinquency pr oceedings, copies

of in-for ce contractsof reinsuranceand all related filesand recordsreevant to

thedeter mination of whether such contracts should be assumed, and notices of

any defaultsunder thereinsurance contracts or any known event or condition

that with the passage of time could become a default under the reinsurance

contracts.

(c) Items(i) through (iv) of thisSubpar agr aph shall apply toreinsurance

contracts so assumed by the association:

(i) The association shall be responsible for all unpaid premiums due

under thereinsurancecontractsfor periodsboth beforeand after thedateof the

order of liguidation, and shall be responsible for the perfor mance of all other

obligations to be performed after the date of the order of liguidation, in each

case that relate to policies or annuities covered, in whole or in part, by the

association. Theassociation may chargepoliciesor annuitiescovered in part by

the association, through reasonable allocation methods, the costs for

reinsurance in _excess of the obligations of the association and shall provide

notice and an accounting of these chargesto theliquidator.

(ii) The association shall be entitled to any amounts payable by the

reinsurer under thereinsurance contracts with respect to losses or eventsthat

occur in periods after the date of the order of liquidation and that relate to

policies or annuities covered, in wholeor in part, by the association, provided

that, upon receipt of any such amounts, the association shall be obliged to pay

tothebeneficiary under thepolicy or annuity on account of which theamounts

wer e paid aportion of theamount equal to thelesser of either of thefollowing:

(aa) The amount received by the association.

(bb) The excess of the amount received by the association over the

amount equal to the benefits paid by the association on account of thepolicy or
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annuity lesstheretention of theinsurer applicableto theloss or event.

(iii) Within thirty days following the association's election (" election

date"), the association and each reinsurer under contracts assumed by the

association shall calculatethe net balance dueto or from the association under

each reinsurance contract as of the election date with respect to policies or

annuitiescovered,inwholeor in part, by theassociation, which calculation shall

give full credit to all items paid by theinsurer or itsreceiver or therensurer

prior totheelection date. Thereinsurer shall pay thereceiver any amountsdue

for losses or events prior to the date of the order of liguidation, subject to any

set-off for premiums unpaid for periods prior to the date, and the association

or reinsurer shall pay any remaining balanceduetheother, in each casewithin

fivedaysof thecompletion of theafor ementioned calculation. Any disputesover

the amounts dueto either the association or thereinsurer shall be resolved by

arbitration pursuant totheter msof theaffected reinsur ancecontr actsor, if the

contract contains no arbitration clause, as otherwise provided by law. If the

receiver hasreceived any amounts due the association pursuant to Item (c)(ii)

of this Paragraph, the receiver shall remit the same to the association as

promptly as practicable.

(iv) I f theassociation, or receiver on theassociation'sbehalf, within sixty

daysof theelection date, paystheunpaid premiumsduefor periodsboth before

and after the el ection datethat relateto policies or annuities covered, in whole

or in part, by theassociation, thereinsur er shall not beentitled toter minatethe

reinsurance contracts for failure to pay premium insofar _as the reinsurance

contracts relate to policies or annuities covered, in whole or in part, by the

association, and shall not be entitled to set-off any unpaid amounts due under

other contracts, or unpaid amountsduefrom partiesother than theassociation,

against amounts due the association.

(2) During theperiod from the date of theorder of liguidation until the

election date or, if the election date does not occur, until one hundred eighty

days after the date of the order of liguidation:
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(a)(i) Neither the association nor thereinsurer shall have any rights or

obligations under reinsurance contracts that the association has the right to

assumeunder Paragraph (1) of this Subsection, whether for periodsprior to or

after thedate of the order of liquidation.

(ii) Thereinsurer, thereceiver, and the association shall, to the extent

practicable, provide each other data and recordsreasonably requested.

(b) However, once the association has € ected to assume a reinsurance

contract, theparties rightsand obligationsshall be gover ned by Paragraph (1)

of this Subsection.

(3) If the association does not elect to assume a reinsur ance contr act by

the e ection date pursuant to Paragraph (1) of this Subsection, the association

shall havenorightsor obligations, in each casefor periodsboth befor eand after

the date of the order of liquidation, with respect to the reinsur ance contract.

(4) When policies or annuities, or covered obligations with respect

thereto, aretransferred to an assuming insurer, reinsurance on the policies or

annuities may also be transferred by the association, in the case of contracts

assumed under Paragraph (1) of this Subsection, subject to each of the

following:

(a) Unlessthereinsurer and the assuming insurer agr ee otherwise, the

reinsur ance contract transferr ed shall not cover any new policies of insurance

or annuitiesin addition to those transferr ed.

(b) The obligations described in Paragraph (1) of this Subsection shall

no longer apply with respect to matters arising after the effective date of the

transfer.

(c) Notice shall be given in writing, return receipt requested, by the

transferring party totheaffected reinsurer not lessthan thirty daysprior tothe

effective date of thetransfer.

(5) The provisions of this Subsection shall super sede the provisions of

any law of thisstateor of any affected r einsur ance contr act that providesfor or

requires any payment of reinsurance proceeds, on account of losses or events
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that occur in periods after the date of the order of liquidation, to the receiver

of theinsolvent insurer or any other person. Thereceiver shall remain entitled

to any amounts payable by therensurer under thereinsurance contractswith

respect tolossesor eventsthat occur in periods prior tothedate of theorder of

liguidation, subject to applicable set-off provisions.

(6) Except as otherwise provided in this Section, nothing in this

Subsection shall alter or modify the terms and conditions of any reinsurance

contract. Nothing in this Section shall abrogate or limit any rights of any

reinsurer toclaim that it isentitled to rescind a reinsur ance contract. Nothing

in this Section shall givea policyholder or beneficiary an independent cause of

action against a reinsurer that is not otherwise set forth in the reinsurance

contract. Nothing in this Section shall limit or affect the association'srights as

acreditor of the estate against the assets of the estate. Nothing in this Section

shall apply to reinsurance agr eements covering property or casualty risks.

Section 2. R.S. 22:2087(D) and (E) are hereby repealed in their entirety.

The original instrument and the following digest, which constitutes no part
of the legidlative instrument, were prepared by Cheryl Horne.

DIGEST

Long (SB 169)

Proposed law provides relative to coverage by the Louisiana Life and Health Insurance
Guaranty Association (LLHIGA), asfollows:

D

(2)

Present law does not address structured settlement annuities.

Proposed law defines a "structured settlement annuity” as an annuity purchased in
order to fund periodic payments for a plaintiff or other claimant in payment for or
with respect to personal injury suffered by the plaintiff or other claimant. Adds such
structured settlement annuities as atype of insurance protected by LLHIGA. Adds
residency rules for payees, beneficiaries, and contract owners of structured
settlement annuities to receive the benefit of LLHIGA protection. Further provides
for the coordination of benefits between LLHIGA and other associations.

Present law covers supplemental contracts to covered non-group life, health, and
annuity policies or contracts.

Proposed law adds supplemental contractsfor covered certificatesunder direct group
policies and contracts.
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Present law provides for the exclusion of certain interest payments from coverage
by LLHIGA.

Proposed law makes a number of technical changesto the language of the exclusion
and adds language regarding interest or crediting rates determined by reference to
an externa index. Also adds a provision addressing the crediting of interest
payments that have accrued but not been credited as of the day of impairment or
insolvency and provides for their non-forfeiture.

Present law provides for $100,000 in coverage for the net cash surrender and net
cash withdrawal values of annuities.

Proposed law raises the limit for the net cash surrender and net cash withdrawal
values of annuitiesto $250,000.

Proposed law specifiesthat the order required in the definition of "insolvent insurer”
is an order of liquidation. Also makes technical changes to the definition of
"resident” and adds provisions regarding the treatment of U.S. citizens who reside
in foreign countries or in U.S. territories without guaranty funds.

Present law provides for certain assistance to impaired domestic insurers, foreign,
and alien insurers.

Proposed law removes the distinctions between domestic and foreign and alien for
LLHIGA purposes. Additionally deletes provisions for assistance to impaired
insurers that involves assuming obligations of a delinquent insurer not yet found
insolvent. Further makes technical changes to the provisions governing the
assumption of obligations of an insolvent insurer.

Proposed law adds provisions that permit L LHIGA to offer substitute policies that
pay interest subject to certain limitations.

Proposed law adds provisionsthat permit LLHIGA to succeed to certain reinsurance
contractsthat cover assumed policies of an insolvent insurer effective as of the date
of the order of liquidation.

Effective August 1, 2014.

(Amends R.S. 22:2083(A)(2)(intro para), (B)(1) and (2)(c) and (h)(intro para) and (v), and
(©)(2)(c), 2084(7) and (12), and 2087(A), (B), and (C); adds R.S. 22:2083(A)(3), (4), and
(5) and (B)(2)(j), 2084(12.1), and 2087(Q) and (R); repeals R.S. 22:2087(D) and (E))
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