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SLS 14RS-453 ORIGINAL

Regular Session, 2014
SENATE BILL NO. 552

BY SENATORSADLEY AND GARY SMITH

PUBLIC CONTRACTS. Providerelativeto early contractor involvement (ECI) method for
public contracts. (8/1/14)

AN ACT
Toenact R.S. 38:2225.2.4, relativeto public contracts; to providefor public contracts by use
of the early contractor involvement method; and to provide for related matters.
Be it enacted by the Legidature of Louisiana
Section 1. R.S. 38:2225.2.4 is hereby enacted to read as follows:
2225.2.4. Early contractor involvement

A.(1) Notwithstanding any other provision of law to the contrary, a

public entity, may award a contract for public works for construction by the

"early contractor involvement (ECI)" project delivery method as set forth in

this Section.

(2) Pur pose. This Section createsan alter nativepr oject delivery method,

known as" early contractor involvement (ECI)" , for a public entity toaward a

contract for construction of public workswhen deemed in the publicinterest,

beneficial to the owner, and in accordancewith the proceduresin this Section.

The following are reasons to use the ECI ddlivery method: collaboration and

cost control; concurrent execution of design and construction; a complex

project with a tight timeframe; owner, designer, and contractor have mutual
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project goals; owner controls risk identification; and, a collabor ative project

minimizesrisk of construction and design disputes.

(3) Definitions. When used in this Section, the following words and

phrases have the meanings ascribed to them in this Section, unless the context

indicates a different meaning:

(a) " Design professional" means an engineer, architect, or landscape

architect that has received a professional certification by an accredited

registration board.

(b) " Early contractor involvement (ECI)" meansadelivery method by

which theowner utilizesa design professional, who isengaged by theowner for

professional predesign and design services. Theowner contractssepar ately with

a contractor _to engage in the preconstruction phase as a consultant. As

specified in this Section, the contractor may also provide construction services

to build the project.

(c) " ECI contractor" meansa person, soleproprietor ship, partnership,

corporation or other legal entity, properly licensed, which:

(i) Provides consultation to the owner during the preconstruction phase

regar ding the construction of the facility.

(ii) May contract with the owner to assume the risk to construct the

project at the fixed contracted price as a general contractor.

(iii) Or both.

d) " Owner" meansa public entity as provided for in R.S. 38:2211.

(e) All other termsshall havethemeaningsprovided for in R.S. 38:2211.

(4) Roles. The roles applicable to the early contractor involvement

method are described asfollows:

(a) Theowner isapublic entity who selects and contractswith adesign

professional in accordance with existing laws for the procurement of

professional predesign and design services. The owner also selects and

contracts with _an ECI contractor to provide consultation during the
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preconstruction phase or to perform construction services during the

implementation phase, or both, in accordance with the procedures in this

Section.

(b) The design professional provides predesign and design services as

contracted by the owner.

(c) The ECI contractor provides preconstruction consultation or

construction services, or both, to build the public works project in accordance

with approved plansand specificationsdesignated in theimplementation phase.

B.(1) An owner that decides to award a public works contract by the

early contractor involvement method shall, prior to the advertisement of the

RFQ soliciting ECI contractors to perform such services, prepare a written

statement justifying why the early contractor involvement method ispreferred

tothedesign-bid-build, thedesign-build, or other public bid methods provided

by law applicableto the particular project.

(2) Thewritten statement shall identify thespecific benefitstothepublic,

which the public entity deter mines will result from use of the early contr actor

involvement method.

(3) Thewritten statement shall be published by the public entity in the

advertisement required by Subsection C of this Section.

C. Early contractor involvement selection process.

(1)(a) Theowner shall select and contract with a design professional for

predesign and design servicesin the manner provided for by law. The design

professional shall submit to the owner hisopinion of probable cost to construct

the project when thefinal design of the project isnot morethan thirty percent

complete.

(b) An owner may utilizethe ECI contractor method only if the owner

selectsan ECI contractor for theproj ect utilizingtheselection method provided

for in this Subsection and selectsthe ECI contractor not later than thedatethe

owner's design professional submits his opinion of probable cost to the owner
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as provided in this Subsection. Final design efforts on the project shall not

proceed until the owner selectsthe ECI contractor.

(2) Request for qualifications (RFQ).

(a) A request for gualifications (RFQ) to award a contract to an ECI

contractor for preconstruction and constr uction servicesshall beadvertised in

the official journal of the owner and, if one exists, the Inter net website of the

owner. Additionally, the owner may select other publications deemed

appropriateby thepublicentity for advertisement of thenotice. The RFQ shall

beadvertised at least two timeswithin athirty-day period prior tothedeadline

for receipt of responses.

(b) TheRFQ shall includethefollowinginfor mation aswell asany other

pertinent infor mation that theowner deter minesa proposer may need in order

to submit aresponseto the RFQ:

(i) The project scope, including preconstruction services that shall be

reguired of the contractor selected.

(ii) Contractor submittal criteriafor the project.

(iii) Procurement grading criteria for responsesto the RFQ.

(iv) Scoring methodology for responsesto the RFQ.

(v) Theidentity of the members of the selection review committee.

(vi) Total fees and compensation payable to the ECI contractor for

preconstr uction services.

(vii) The deadlinefor responding to the RFQ.

(viii) The written statement justifying the use of the early contractor

selection method of project delivery required by Subsection B of this Section.

(c) The RFQ may request that proposers include the following in

responsetothe RFQ, aswell asany other appropriatefactorsthat would, in the

opinion of theowner, demonstratethecapability of theproposer to performthe

role of ECI contractor:

(i) Competence of the proposer.
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(ii) Construction methodology previously utilized by the proposer on

other projects.

(iii) Extent towhich theproposer intendsto self-per for m portions of the

work.

(iv) Past performance by the proposer including timely completion of

other public works projects.

(v) Proposed management and staffing for the project.

(vi) The proposer's last safety record to include current experience,

modification rate (EMR), recordable incident rate (RIR), lost work time

incident rate, or other data asrequired by the owner.

(vii) The proposer's standar d safety plan.

D. Request for qualifications reviews and award. Within ninety days

after the deadline for responses to the RFQ. a selection review committee

chosen by the owner and identified in the RFQ shall make a written

recommendation to the owner as to which proposer should be awarded the

contract. Theresultsof thesealection review committee, inclusive of itsfindings,

grading, scor esheets, and recommendationsshall beavailablefor review by all

proposer s and shall be deemed public records.

E. After selection of the ECI contractor for the project, the design

professional in consultation with the ECI contr actor shall proceed todesign the

project. Theowner shall obtain an opinion of probable cost of the project from

both the ECI contractor and the design professional when final design of the

project isnot morethan fifty percent complete and again when final design of

the project is not morethan ninety percent complete.

F. Early contractor involvement fixed price.

(1) The ECI contractor _shall provide to the owner a fixed price for

construction of the project, before or upon completion of the final design.

(2) If theowner and ECI contractor areableto negotiate, establish, and

agreeupon such guarantee maximum pricefor rendering construction services
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for constructing the project, and, in addition, constructability, constr uction

phasing and sequencing, and the maximum number of construction days for

completion of theproject, the owner shall then authorize and contr act with the

ECI contractor for the construction phase of the contract.

(3) If the owner and the ECI contractor are not able to agree upon

constructability, construction phasing and seguencing, aguar anteed maximum

price for the project, and the maximum number of construction days for

completion of theproject toreach anegotiated agreement, then the pr oj ect shall

bere-advertised and publicly bid utilizingthedesign-bid-build delivery method.

G. The provisions of this Section shall supersede any conflicting

provisions of any law, including but not limited to thereguirementsof Chapter

10 of thisTitle, but theprovisionsof such Chapter shall otherwisebeapplicable

to such contracts.

The original instrument and the following digest, which constitutes no part
of the legidative instrument, were prepared by Sharon F. Lyles.

DIGEST
Adley (SB 552)

Prior law prohibits a construction manager or any other third-party consultant employed by
apublic entity from managing a construction project as ageneral contractor or actinginthe
role of the general contractor to oversee, direct, or coordinate individual trade contractors
on behaf of the public entity, or accepting bids or itself bid on the public work or
components of the public work with respect to which the manager or consultant isemployed
or contracted to manage or consult.

Proposed law permits an owner who is a public entity to award a public works contract by
the early contractor involvement (ECI) project delivery method.

Proposed law defines the "early contractor involvement (ECI) method" to mean a delivery
method by which the owner utilizes adesign professional, who is engaged by the owner for
professional pre-design and design services. The owner contracts separately with a
contractor to engage in the pre-construction phase as a consultant. The contractor may also
provide construction services to build the project. Defines a"design professiona” to be an
engineer, architect, or landscape architect that has received a professional certification by
an accredited registration board. Defines an "ECI contractor" to be a person, sole
proprietorship, partnership, corporation or other legal entity, properly licensed, that assumes
the risk for the construction at the contracted price as a general contractor, or provides
consultation to the owner during the pre-construction phase of the facility, or both.

Proposed law requiresthe owner, prior to using the ECI method, to give written justification
why such method is preferred to the design-bid-build, the design-build, or public bid
methods provided by law for the particular project, and how its use benefits the public.
Requiresitsinclusion in the advertisement of owner's request for qualifications (RFQ).
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Proposed law requiresthe owner's design professional to submit its opinion of probable cost
to construct the project when the project's final design is not more than 30% complete.
Requires the owner to select the ECI contractor before the design professional proceeds to
further design the project. Prohibits the project to proceed to final design until the owner
selects the ECI contractor in order to use the ECI method.

Proposed law requires advertisement of the RFQ to award a contract for ECI servicesin the
owner's official journal, and on the owner's I nternet website, if available. Authorizes the
owner to select other appropriate publications in which to also advertise the notice.

Proposed law lists specific items the owner shall include in the RFQ. Allows the owner to
includeother listed itemsin the RFQ. Requiresreview and grading of proposalsby areview
committee identified in the RFQ. Provides that the review committee results, inclusive of
its findings, grading, score sheets and recommendations are available for review by all
proposers and shall be deemed public records.

Proposed law requires the review committee to make its recommendations to the owner
within 90 days after the deadline for submission of responses to the RFQ. Requires the
proposer recommended by the committee as the ECI contractor to work with the owner's
design professional for the project on constructability and construction phasing and
sequencing prior to the owner's award to construct the project.

Proposed law requires the owner to obtain an opinion of probable cost from the design
professional and the ECI contractor when final project designisnot morethan 50% and 90%
complete.

Proposed law requiresthe ECI contractor to provide the owner afixed price before or upon
completion of design, before or upon completion of the final design.

Proposed law providesthat, if the owner and ECI contractor are able to negotiate, establish,
and agree upon such fixed price for rendering construction services for portions of the
project, or, with respect to constructing the entire project, such fixed price for constructing
the entire project, and, in addition, constructability, construction phasing and sequencing,
and the maximum number of construction daysfor completion of the project, the owner may
then authorize and contract with the ECI contractor to render construction services for the
construction phase of the project.

Proposed law provides that, if the owner and the ECI contractor are not able to reach a
negotiated agreement on such matters, then the project must re-advertised and publicly bid
utilizing the design-bid-build delivery method.

Proposed law providesthat its provision do not supersede any conflicting provisions of any
law, including but not limited to the requirements of Chapter 10 of Title 38, but that the
provisions of that Chapter shall otherwise be applicable to such contracts.

Effective August 1, 2014.

(AddsR.S. 38:2225.2.4)

Page 7 of 7
Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




