SLS 14RS-345 ENGROSSED

Regular Session, 2014
SENATE BILL NO. 89

BY SENATOR PEACOCK (On Recommendation of the Louisiana State Law Institute)

PRIVILEGES/LIENS. Provides for revisions to the Civil Code and Revised Statutes that
pertain to security, pledge, and recordation.

AN ACT

To amend and reenact Title XX of Book 111 of the Civil Code, to be comprised of Articles
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3133 through 3140, Civil Code Articles 3346, 3354, 3355, 3356, 3357, 3358, 3361,
3362, 3363, 3365, 3366, 3367, and 3368, the heading of Part IV of Chapter 1 of
Code Title XX-A of Code Book |11 of Title 9 of the Louisiana Revised Statutes of
1950, R.S. 9:4401 and 5386, and R.S. 10:9-102(a)(2), to enact Title XX-A of Book
[11 of the Civil Codeto consist of Articles 3141 through 3175, R.S. 9:4402 and 4403,
to repeal Civil Code Articles 3176, 3177, 3178, 3179, 3180, 3181, 3182, 3183, and
3184, to authorizethe L ouisianaState L aw Institute to add Commentsfor Civil Code
Articles 3359 and 3364, to authorize the Louisiana State Law Institute to amend or
to provide headings in the Civil Code and the L ouisiana Revised Statutes of 1950,
relative to security, pledge, and registry; to providefor the liability of an obligor for
hisobligation; to providefor ratable treatment of creditors; to providefor limitations
upon recourse; to provide for adefinition of security; to provide for personal or real
security; to provide for kinds of security; to providefor the law governing a security
interest; to provide for the nullity of an agreement of forfeiture; to provide for the

general provisions of pledge; to provide a definition of pledge; to provide for
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property susceptible of pledge; to provide for the pledge of property susceptible of
encumbrance by a security interest; to provide for the accessory nature of pledge; to
provide for the preference afforded by pledge; to provide for obligations for which
pledge may be given; to provide for pledge securing an obligation that is not for the
payment of money; to provide for pledge securing an obligation of another person;
to provide the formal requirements of a contract of pledge; to provide for the
acceptance of a pledge; to provide for who has the power to pledge; to provide for
the pledge of a thing not owned; to provide the general requirements for
effectiveness of pledge against third persons; to provide for effectiveness against
third personsof the pledge of thelease of animmovable; to providefor effectiveness
against third persons of the pledge of other obligations; to provide for the pledgee's
right of retention; to provide for the indivisibility of pledge; to provide for the
enforcement of a pledge of a movable; to provide for fruits of thing pledged; to
providefor the pledge of the obligation of athird person; to providefor performance
by an obligor of apledged obligation; to providefor defensesavailableto the obligor
of apledged obligation; to providefor aclause prohibiting pledge; to providefor the
modification of a contract from which a pledge obligation arises; to provide for the
attachment of pledge obligations arising under modified or substituted contract; to
provide for modification as default by pledgor; to provide that pledgee is not bound
for pledgor's obligations; to provide for the requirements of a contract of the pledge
of the lessor's rights in the lease of an immovable and its rents; to provide for the
effectiveness of a pledge of the lessor's rights in the lease of an immovable and its
rents against third persons; to provide for a pledge contained in act of mortgage; to
providefor pledge of all or part of the leases of animmovable; to provide for pledge
of mineral payments by owner of land or holder of mineral servitude; to provide for
accounting to other pledgees for rent collected; to provide for the prohibition of a
judicial sale of the lessor's rights in the lease of an immovable and its rents; to
providefor the applicability of the genera rulesof Chapter 1 of Title XX-A of Book

[11 of the Civil Codeto the pledge of the lessor's rightsin the lease of animmovable
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and itsrents when no special provision is madein Chapter 2 of Title XX-A of Book
I11 of the Civil Code; to provide for the place of recordation of instrument creating,
establishing, or relating to amortgage or privilege over animmovable, or the pledge
of the lessor's rights in the lease of an immovable and its rents and the duty of
recorder; to provide for the general provisions of mortgage records; to provide for
the applicability of Chapter 2 of Title XXII-A of Book IIl of the Civil Code to
mortgages, privileges, and pledges, to provide for a mortgage, pledge, or privilege
affecting property in several parishes; to provide for transfers, amendments, and
releases, to providefor ageneral rule of duration of the recordation of an instrument
creating amortgage, pledge, or evidencing aprivilege; to provide for the duration of
recordation of certain mortgages, pledges, and privileges; to providefor the duration
of recordation of judicial mortgages; to provide for the effect of amendment; to
provide for the method of reinscription; to provide for the exclusiveness of the
method of reinscription; to provide for the effect of timely recordation of notice of
reinscription; to provide for the effect of notice recorded after cessation of effect of
recordation; to providefor theformand content of cancellation upon written request;
to provide for the cancellation of recordation after effect of recordation has ceased,;
to provide for cancellation of judicial mortgage arising from judgment that has
prescribed; to providefor the pledge of leases and rents of animmovable; to provide
for the pledge of the lessor's rights in the lease of an immovable and its rents; to
provide for the right of pledgee to cash proceeds of rent; to provide for transitional
filing rules for assignments of leases and rents recorded prior to January 1, 2015; to
providefor mortgageto include pledge of mortgagor'srightsto insurance; to provide
adefinition of an account for Chapter 9 of Title 10 of the L ouisiana Revised Statutes
of 1950; to provide authorization for the Louisiana State Law Institute to add
Comments for Civil Code Articles 3359 and 3364; to provide authorization for the
Louisiana State Law Institute to amend or to provide headingsin the Civil Code and
the Louisiana Revised Statutes of 1950; to provide for an effective date; and to

provide for related matters.
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Be it enacted by the Legislature of Louisiana:

Section 1. Title XX of Book Ill of the Civil Code, comprised of Articles 3133
through 3140, and Civil Code Articles 3346, 3354, 3355, 3356, 3357, 3358, 3361, 3362,
3363, 3365, 3366, 3367, and 3368 are hereby amended and reenacted and Title XX-A of
Book |11 of the Civil Code, comprised of Articles 3141 through 3175, is hereby enacted to

read as follows:
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TITLE XX. SECURITY

Art. 3133. Liability of an obligor for his obligations

Whoever isper sonally bound for an obligation isobligated tofulfill it out

of all of hisproperty, movable and immovable, present and future.

Revision Comment - 2014

This Article, which restates the substance of Article 3182 of the Louisiana
Civil Code of 1870, providesthe general principlethat an obligor is bound to fulfill
his obligations out of al of his property. This general principle is subject to
exceptions established by law for certain kinds of property that are exempt from
seizurefor the satisfaction of creditors claims. See, e.g., La. Const. Art. 12, Section
9(1974); R.S. 9:2004-2006; R.S. 13:3881; R.S. 20:1; R.S. 20:33. La. Const. Art. 12,
Section 10(C) (1974) exempts all public property from seizure, and that provision
aswell asR.S. 13:5109(B)(2) limits the enforcement of ajudgment against the state,
a state agency, or a political subdivision of the state to funds appropriated for that
purpose by the legidature or politica subdivison. See Newman Marchive
Partnership, Inc. v. City of Shreveport, 979 So.2d 1262 (La. 2008).

Art. 3134. Ratabletreatment of creditors

In the absence of a preference authorized or established by legislation,

an obligor's property is availableto all his creditors for the satisfaction of his

obligations, and the proceeds of its sale are distributed ratably among them.

Revision Comments - 2014

(@) ThisArticle, derived from Article 3183 of the Louisiana Civil Code of
1870, carries forward the familiar principle that the property of the debtor is the
"common pledgeof hiscreditors." Thereferencein the source Articleto the concept
of "pledge’ has been deleted, because the term was used in that Article in a
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non-technical sensethat wasdifferent from the security deviceknown aspledge. See
Slovenko, Of Pledge, 33 Tul. L. Rev. 59, 62-63 (1958).

(b) ThisArticledoesnot imply that al of an obligor's creditorswill have an
immediate right to sharein the proceeds of each sale of the obligor's property. Inthe
case of avoluntary sale of property, the obligor retains whatever portion of the price
remains after satisfying those creditors having secured rights in the thing sold, and
both the price that he retains, and anything he may later acquire with it, form part of
his patrimony that remains available to his creditors for satisfaction of the
obligations owed to them. Even in the case of the enforcement of a mortgage or
other security in athing, the proceeds from the sale that remain after payment of the
claims of the seizing creditor and those holding inferior security rights in the thing
are delivered to the obligor, rather than to his other creditors. See C.C.P. Art. 2373.

Art. 3135. Limitations upon recourse

A written contract may provide that the obligee's recour se against the

obligor is limited to particular property or to a specified class or kind of

property.

Revision Comments - 2014

(@ ThisArticleis new. It expands a concept that was introduced by the
1991 revision of the Articles on mortgage. A similar provisionisfound in Article
2645 of the Québec Civil Code.

(b) When a contract limits an obligee's recourse to certain property, the
limitation serves as an exception to the provisions of Article 3134 (Rev. 2014), and
the obligee has no right to have the obligation owed to him satisfied from the
obligee's other property.

(c) Anobligee'sright of recourse may be limited to the security given for the
performance of the obligation owed to the obligee. Under this Article, however, an
obligee'sright of recourse could be limited to specified property of the obligor even
if the obligee holds no security at all.

(d) The limitation contemplated by this Article may be made either by
identifying the property against which the obligee will have recourse or, inversely,
by identifying property against which the obligee will have no recourse. The
property may be identified with specificity or by employing genera classifications
of property, such asthose found in Articles 448 (Rev. 1978) and 2335 (Rev. 1979).

Art. 3136. Security defined

Security isan accessory right established by legislation or contract over

property, or an obligation undertaken by a person other than the principal

obligor, to secur e per for mance of an obligation. It isaccessory totheobligation

it secures and istransferred with the obligation without a special provision to

that effect.
Revision Comments - 2014

(@) This Article is new, but it furthers the concepts stated in Article 1913
(Rev. 1984), which identifies certain types of security agreements as examples of
accessory contracts. This Articleisbroader in its scope, however, becauseit is not
limited to rights established by contract. For instance, privileges, which are
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established only by law and never by contract, are aform of security.

(b) The concept of security arises in numerous other Articles found
throughout the Civil Code. See, e.g., C.C. Arts. 474 (Rev. 1978); 571 (Rev. 1976;
Amended 2004); 573 and 624 (Rev. 1976; Amended 2010); 1499 (Rev. 1996;
Amended 2003); 1514 (Rev. 1996; Amended 2003); 1783, 1884, 1887, 1891, 1913,
and 2023 (Rev. 1984); 2557 and 2569 (Rev. 1993); 3047, 3053, 3054, 3062, 3068,
and 3070 (Rev. 1987).

(c) When security consists of rights over property, it is a preference
authorized or established by legidlation and thus constitutes an exception to the
ratable treatment principle of Article 3134 (Rev. 2014).

Art. 3137. Personal or real security

Security is personal or real.

It is personal when it consists of an obligation undertaken to secure

performance of the obligation of another.

It is real when it consists of a right of preference established over

property of the obligor or of a third person to secure performance of an

obligation.

Revision Comments - 2014

(@ This Article is new, but it is not intended to change the law. On the
distinction between real and personal security, see Slovenko, Of Pledge, 33 Tul. L.
Rev. 59, 60 (1958).

(b) Suretyship is personal security. Security consisting of a right over
property, such as mortgage, pledge, security interest, or privilege, isreal security.

(c) Formsof real security are not necessarily real rights. Many privileges do
not constitute real rights, even though they are aform of real security. See Liquid
Carbonic Corporation v. Leger, 169 So. 170 (La. App. 1st Cir. 1936). See aso
Planiol et Ripert, Traité élémentairededroit Civil, Volume 2, Part 2, No. 2548, 2618
(1939)(English trandation by the Louisiana State Law Institute, 1959);
Yiannopoulos, Real Rightsin Louisianaand Comparative Law: Part 1, 23 La. Law
Rev. 161, 223 (1963).

Art. 3138. Kinds of security

Kinds of security include suretyship, privilege, mortgage, and pledge.

A security inter est established to secur e perfor mance of an obligation isalso a

Kind of security.

Revision Comments - 2014

(@) ThisArticleisnew, but it isnot intended to change the law.

(b) Article 3184 of the Louisiana Civil Code of 1870 defined lawful causes
of preferences to include only privilege and mortgage. Those lawful causes of
preference are forms of security that are mentioned in this Article along with
privilegesand security interests, aswell asthe contract of suretyship, whichisaform
of personal security.

(c) Thelist contained in this Article is merely illustrative. Other forms of
security exist, such as a pignorative contract in the form of a sale with a right of
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redemptioninfavor of aseller who remainsin possession. See C.C. Art. 2569 (Rev.
1993); Latiolaisv. Breaux, 154 La. 1006, 98 So. 620 (La. 1924); Jackson v. Golson,
91 So0.2d 394 (La. App. 2d Cir. 1956).

(d) ThisArticle givesexpressrecognition to the concept of security interest,
which has been the exclusive means of creating security by contract in most kinds
of movable property since Louisianas adoption of Chapter 9 of the Uniform
Commercia Codeeffective January 1, 1990. See Acts1988, No. 528 and Acts 1989,
No. 135, enacting Chapter 9 of Title 10 of the Louisiana Revised Statutes of 1950.
The definition of "security interest”" in the Uniform Commercial Code, however, is
broader than interests in movable property intended as security; it also includes
outright sales of certain kinds of property, such as accounts receivable. See R.S.
10:1-201(35). Only those security interests established for the purpose of securing
an obligation qualify as "security” under this Title.

Art. 3139. Law governing security interest

Security interest is defined by the Uniform Commercial Code, which

specifiesthekindsof property susceptibleof encumbranceby asecurity inter est

and governs the manner of creation of security interests and therights of the

holders of security interests against obligors and third persons.

Revision Comments - 2014

(&) ThisArticleisnew. It signalsthat security interests, though obviously a
form of security when granted for the purpose of securing an obligation, are
governed by special legidation.

(b) Security interest, as defined in the Uniform Commercial Code, also
includes certain transactionsthat do not securethe performance of an obligation. See
R.S. 10:1-201(35). This Title is not intended to limit the definition of the term
"security interest” found in the Uniform Commercial Code or the application of the
Uniform Commercial Code to those transactions.

Art. 3140. Nullity of agreement of forfeiture

Unless expressy permitted by law, a clause in a contract providing in

advance that owner ship of athing given as security will transfer upon default

in performance of the secured obligation is absolutely null.

A clause in a contract obligating the owner of a thing to give it to an

obligee in payment of a debt upon a future default in performance of an

obligation is absolutely null.

Revision Comments - 2014

(a) Thefirst paragraph of thisArticlefurthersalongstanding civilian concept
that an agreement of forfeiture of athing given as security, known in Roman law as
thelex commissoria, isnull. An express prohibition of agreements of that naturein
contracts of pledge was contained in Article 3132 of the Louisiana Civil Code of
1825 and also in the second paragraph of Article 3165 of the Louisiana Civil Code
of 1870, until the repeal of that paragraph by Acts 1872, No. 9. Despite the repeal,
agreements of forfeiture have continued to be viewed as unenforceablein Louisiana.
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See Alcoleav. Smith, 150 La. 482, 90 So. 769 (La. 1922), holding that agreements
of forfeiture have been prohibited by the civil law "since the edict of Constantine”
and that "it would require something more than adoubtful implication (i.e., the 1872
amendment of Article 3165) to justify any court in any civilized country in now
reading it into a statute.”

(b) The prohibition of this Article is not limited to contracts of pledge but
rather applies to all forms of security. Thus, a mortgage may not provide that
ownership of the mortgaged property will transfer to the mortgagee upon defaullt.

(c) Many civil law jurisdictions continue to prohibit the lex commissoria.
See, e.g., Québec Civil Code Art. 1801; Luxembourg Civil Code Art. 2078;
Argentine Civil Code Art. 3222; B.G.B. § 1229; Spanish Civil Code Art. 1859. In
France, the agreement of forfeiture, known as the pacte commissoire, is now
sometimes permitted. See French Civil Code Arts. 2348, 2459, and 2460 (Rev.
2006).

(d) The second paragraph of the Article addresses a related concept: the
inability of a debtor to promise before default to make a giving in payment. This
paragraph follows, and makes more general, the holding of Guste v. Hibernia
National Bank in New Orleans, 655 So0.2d 724 (La. App. 4th Cir. 1995), writ denied
660 So0.2d 852 (La. 1995), which found to be absolutely null a dation en paiement
executed at the time of an act of credit sale and held in escrow under an agreement
providing for its release upon a future default. The reasoning of the court was that
the law provides for the exclusive means of foreclosure of a mortgage and any
attempt to "completely bypass and waive the laws concerning foreclosure” violates
public policy. This Article does not by its terms prohibit an obligor from promising
after default to make a future giving in payment in favor of the obligee, but other
public policy considerations may nonetheless make such a promise unenforceable
according to the circumstances. On the invalidity of a promise to make agivingin
payment, see Slovenko, Of Pledge, 33 Tul. L. Rev. 59, 116 (1958).

(e) Chapter 9 of the Uniform Commercial Code permits a creditor, after
default, to proposea”strict foreclosure" whereby hewill acquirethe collateral infull
or partial satisfaction of the secured obligation without the necessity of ajudicial sale
or other disposition. See R.S. 10:9-620 through 9-622. This Article does not limit
the availability of strict foreclosure under the Uniform Commercial Code.

TITLE XX-A. PLEDGE

CHAPTER 1. GENERAL PROVISIONS

Art. 3141. Pledge defined

Pledgeisareal right established by contract over property of the kind

described in Article 3142 to secur e per formance of an obligation.

Revision Comments - 2014

(& ThisArticleisnew. Article 3133 of the Louisiana Civil Code of 1870
defined pledge as a contract by which a debtor gives something to his creditor as
security for his debt. Though that Article defined the term as a type of contract,
ensuing Articlesreferred to "the obligation of pledge”, and certain Articlesreferred
to "the pledge" asthe thing pledged. See, e.g., C.C. Art. 3175 (1870). ThisArticle
defines pledge as the real right that arises from a contract of pledge, rather than the
contract itself.

(b) Pledgeisdefined by the domain of things that are susceptible of pledge,
asspecifiedin Article 3142 (Rev. 2014). A pledge under thisTitle cannot exist over
other kinds of property.

(c) Since Louisianas adoption of Chapter 9 of the Uniform Commercial
Code effective January 1, 1990, the Articles on pledge contained in the Louisiana
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Civil Code of 1870 have been greatly reduced in their operation and to alarge extent
supplanted by the Uniform Commercial Code. Therevision of thisTitle harmonizes
the law of pledge with the Uniform Commercial Code by eliminating any overlap
between the two wholly different regimes. Because of the very broad scope of
Chapter 9 of the Louisiana Uniform Commercial Code, this Title has quite limited
applicability to movables. It nonethelessfillsagap in the law that would otherwise
exist with respect to encumbrance of movable property that is presently, or in the
future becomes, excluded from coverage under the Uniform Commercial Code. See
generdly R.S. 10:9-1009.

(d) Under the Louisiana Civil Code of 1870, two kinds of pledge existed:
the pledge of a movable, known as the pawn, and the pledge of an immovable,
known astheantichresis. See C.C. Arts. 3134 and 3135 (1870). Withan antichresis,
the creditor was given possession of an immovable for the purpose of reaping its
fruits and other revenues and undertook the correlative obligations of paying taxes
and providing for the upkeep and repair of theimmovable. See C.C. Art. 3176-3181
(1870). Because of the obligations imposed on the creditor, antichresis fell into
disuse. See Slovenko, Of Pledge, 33 Tul. L. Rev. 59, 130 (1958). Over a century
ago, the Louisiana Supreme Court termed it "an antiquated contract.” See Harang
v.Ragan, 134 La. 201, 63 So. 875, 877 (La. 1913). Antichresisissuppressedinthis
revision and isno longer aform of pledge. Despite the suppression of the nominate
contract of antichresis, parties might nonetheless, through the exercise of the
freedom of contract recognized by Article 1971 (Rev. 1984), enter into an
innominate contract providing for an arrangement similar to what was previously
known as an antichresis, but the contract would create neither a pledge under this
Titlenor areal right in theimmovabl e enforceable against third personswho acquire
rightsinit. See Comment (d) to C.C. Art. 476 (Rev. 1978).

(e) In modern times, the antichresis has given way to other forms of security
that allow the creditor to be secured by the revenues of an immovable without the
disadvantages of an antichresis. For instance, in France, antichresis was effectively
replaced by the cession of anticipated rent. Planiol et Ripert, Traité élémentaire de
droit civil, Volume 2, Part 2, No. 2507-07 (1939)(English trandation by the
Louisiana State Law Institute, 1959). A similar evolution has taken place in
Louisiana; the assignment of |eases and rents, which has become amost universal
in commercial real estate financings and which requires no dispossession of the
debtor, has supplanted antichresis. Since 1980, the assignment of leases and rents
has been governed by former R.S. 9:4401. ThisTitle gives express recognition and
treatment within the Civil Code to this modern form of pledge.

Art. 3142. Property susceptible of pledge

Theonly thingsthat may be pledged are the following:

(1) A movable that is not susceptible of encumbrance by security

interest.

(2) Thelessor'srightsin thelease of an immovable and itsrents.

(3) _Things made susceptible of pledge by law.

Revision Comments - 2014

(&) ThisArticleisnew. It containsan exhaustive list of things susceptible of
pledge.

(b) Civil law jurisdictions typically permit all movable property, corporeal
or incorporeal, to be encumbered by pledge. See, e.g., French Civil Code Arts. 2333
and 2355 and B.G.B. 8§ 1204. Similarly, Articles 3154 and 3155 of the Louisiana
Civil Code of 1870 provided that every corporeal or incorporeal movable could be
pawned. With the adoption of Chapter 9 of the Uniform Commercia Code in
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Louisianaeffective January 1, 1990, however, security interest becametheexclusive
meansof encumbrance of most kinds of movabl e property, thereby greatly narrowing
the kinds of movable property that can be pledged under the Civil Code.
Nonetheless, the exclusions that do remain, or that might exist in the future, require
the continued existence of the legal framework under which property outside the
scope of Chapter 9 of the Uniform Commercial Code can be encumbered. This
Article makesthe set of things susceptible of pledge and the set of things susceptible
of encumbrance by a security interest mutually exclusive.

(c) There are presently few, if any, corporeal movables that are excluded
from coverage under Chapter 9 of the Uniform Commercia Code. The few
incorporeal movables that are excluded include rights under policies of insurance
other than life insurance. Even then, Chapter 9 still has limited applicability to the
extent that amounts payable under an insurance policy constitute proceeds of other
collateral. See R.S. 10:9-109(d)(8).

(d) Under this Article, the lessor's rights in the lease of an immovable and
itsrents are al so susceptible of pledge. Chapter 2 of this Title containsrulesthat are
specifically applicable to a pledge of that nature. Under prior law, the lessor'srights
in the leases and rents of an immovable could be encumbered by an assignment or
pledge effected under former R.S. 9:4401, a statute whose provisions suggested
heavy influence from both the common law and the Uniform Commercial Code.
This revision places the encumbrance of the lessor's rights in the lease of an
immovable and its rents within the civil law framework of pledge and gives nearly
complete treatment to pledges of that nature within the Civil Code itself.

Art. 3143. Pledge of property susceptible of encumbrance by security inter est

A contract by which a person purports to pledge a thing that is

susceptible of encumbranceby security interest doesnot create a pledge under

this Title but may be effective to create a security interest in the thing.

Revision Comment - 2014

ThisArticleisnew. Inthe case of property susceptible of encumbrance by
a security interest, the Uniform Commercial Code contains the exclusive regime
under which it can be encumbered as security, and parties are not permitted to negate
the applicability of the Uniform Commercial Code by styling their contract as one
of pledge. Nevertheless, it remains acommon practice for property to be "pledged”
under a contract styled as a "pledge,” even though the property in question is
susceptible of encumbrance under the Uniform Commercial Code and the security
right created by the contract is actually a security interest. Anexample of thisisthe
"pledge” of a collateral mortgage note. This Article provides that a contract
purporting to pledge property that is susceptible of encumbrance under the Uniform
Commercia Code does not create a pledge under this Title. Whether the contract is
sufficient to create a security interest is a matter governed exclusively by the
Uniform Commercial Code.

Art. 3144. Accessory nature of pledge

Pledgeisaccessory to theobligation that it secur es and may be enfor ced

by the pledgee only to the extent that he may enfor ce the secur ed obligation.

Revision Comment - 2014

ThisArticleisnew. Asaform of security, pledge is aways accessory to the
obligation that it secures. Consequently, apledge may be enforced only to the extent
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of the obligation that it secures. Another consequence of the accessory nature of
pledge isthat it is transferred with the obligation that it secures without a special
provision to that effect. See C.C. Art. 3136 (Rev. 2014).

Art. 3145. Preference afforded by pledge

Pledge givesthe pledgeetheright to be satisfied from thething pledged

and its fruitsin preferenceto unsecured creditors of the pledgor and to other

per sons whose rights become effective against the pledgee after the pledge has

become effective as to them.

Revision Comments - 2014

(@) This provision, which is based on Article 3157 of the Louisiana Civil
Code of 1870, adds aranking rule similar to that applicable to mortgagesin Article
3307(3)(Rev. 1992).

(b) Becausethe kinds of property subject to security interest and pledge are
mutually exclusive, there is no need for a rule ranking security interests against
pledgesexcept perhapsin the special case of insurance proceeds payabl e with respect
to collateral that is subject to a security interest under the Uniform Commercial
Code. Under R.S. 10:9-315, a security interest continuesin the insurance proceeds,
even though claimsunder insurance policies, other than lifeinsurance, are otherwise
outside the scope of Chapter 9 of the Uniform Commercial Code. See R.S.
10:9-109(d)(8). If, however, the owner of the collateral desiresto encumber aclaim
toinsurance proceedsin favor of another creditor, he must do so by granting apledge
under thisTitle. Inthat limited instance, thereisthe possibility of aranking dispute
between the secured party claiming rights to the insurance as proceeds of his
collateral and the pledgee of the claim under the insurance policy. This Article
supplies the ranking rule: if the security interest was perfected under the Uniform
Commercial Code before the pledge was made effective against third persons, the
security interest primes the pledge of rights under the insurance policy.

Art. 3146. Obligationsfor which pledge may be given

A pledge may be given to secure the performance of any lawful

obligation, including obligations that arisein thefuture. Asto all obligations,

present and future, secured by the pledge, notwithstanding the nature of the

obligationsor thedatethey arise, the pledgehaseffect between thepartiesfrom

the time that the requirements for formation of the contract of pledge are

satisfied and has effect as to third persons from the time that the applicable

requirements of Articles 3153 through 3155 are satisfied.

Revision Comments - 2014

(&) ThisArticlerestatesthe substance of Article 3136 of the Louisiana Civil
Code of 1870 and expressly permits a pledge to secure future obligations, an
arrangement that was also permitted under the complicated provisions of Article
3158 of the 1870 Code, as amended.

(b) Article 3158 of the LouisianaCivil Codeof 1870 required, asacondition

Page 21 of 66
Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




OCoO~NOOUIDE WNPE

22
23
24
25
26
27
28
29
30
31
32

33

35

36
37
38
39
40
41
42
43

SLS 14RS-345 ENGROSSED

SB NO. 89

for effectiveness against third persons, that a pledge state the amount of the debt that
it secured or alimit on the amount of the secured obligations. In contrast, Chapter
9 of the Uniform Commercial Code does not require that a security agreement state
the amount or limit of secured obligations. ThisArticlefollowsthe approach of the
Uniform Commercial Code by omitting any requirement for a statement of the
amount of the secured obligation. Chapter 2 of this Title requires, however, that a
contract pledging the lessor's interest in the leases and rents of an immovable state
theamount of the secured obligation or the maximum amount of secured obligations
that may be outstanding from time to time. See C.C. Art. 3168 (Rev. 2014).

(c) Inthe case of a pledge securing future obligations, the rights created by
the pledge as security for the future obligations relate back to the time the pledge
became effective between the parties or, insofar asthird persons are concerned, from
the time the pledge was made effective against third persons. On that issue, this
Article follows the pattern of Article 3298(B) (Rev. 1991; As Amended), which
provides asimilar rule for mortgages.

(d) Article 3140 of the Louisiana Civil Code of 1870 permitted a pledge to
be given not only for an obligation consisting of money but also for one having
another object. By permitting a pledge to secure any lawful obligation, this Article
also allows a pledge to secure an obligation that is not for the payment of money.
Article 3147 (Rev. 2014) specifies the effect of such a pledge.

Art. 3147. Pledge securing obligation that is not for the payment of money

A pledge that secures an obligation other than one for the payment of

money, such as an obligation for the performance of an act, securesthe claim

of thepledgeefor thedamages he may suffer from the breach of theobligation.

Revision Comment - 2014
This Article is new. Although it has no counterpart in the Civil Code of
1870, it ispatterned after Article 3294 (Rev. 1991), which providesasimilar rulefor
contracts of mortgage.

Art. 3148. Pledge securing an obligation of another person

A person may pledge his property to secure an obligation of another

person. In such acase, the pledgor may assert against the pledgee any defense

that theobligor could assert except lack of capacity or dischargein bankruptcy

of the obligor. The pledgor may also assert any other defenses availableto a

surety.

Revision Comments - 2014

(@ The first sentence of this Article is derived from Article 3141 of the
Louisiana Civil Code of 1870. The second sentence expresses the same principle
found in Article 3295 (Rev. 1991), which applies when a person mortgages his
property as security for another person's obligation.

(b) When a person encumbers his property as security for the obligation of
another, his status is similar to that of a surety against whom recourse has been
limited by contract to the thing given as security. French commentators refer to a
third person who has mortgaged an immovable as security for the debt of another
without obligating himself personally as a caution réelle, or real surety. Planiol,
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Traité élémentairededroit civil, Vol. 2, Part 2, No. 2368 (English translation by the
Louisiana State Law Institute, 1959); Baudry-Lacantinerie, Traité de droit civil
francais § 1292 (3d ed. 1906); T. 2. 18 Laurent, Principes de droit civil francais §
126 at 160 (3d ed. 1878). See also Boyter v. Shreveport Bank & Trust, 65 B.R. 944
(W.D. La.1986). Because the status of a person who has pledged his property as
security for the debt of another is akin to that of a surety, this Article grants to him
the same defenses that are available to a surety under Article 3046 (Rev. 1987). In
the event of a modification of the principal obligation without his consent, the
pledgor isalso entitled to assert the defenses available to a surety under Article 3062
(Rev. 1987).

Art. 3149. Formal requirements of contract of pledge

The pledge of a corporeal movableis effective between the partiesonly

if thething pledged hasbeen delivered to the pledgee or athird person who has

agreed to hold the thing for the benefit of the pledgee. The pledge of other

thingsiseffectivebetween thepartiesonly if established by written contr act, but

delivery isnot required.

Revision Comments - 2014

(@ ThisArticle greatly simplifies the complicated rules that were provided
in Article 3158 and other Articlesof the LouisianaCivil Code of 1870 governing the
formal requirements of the contract of pledge, at the same time adopting a number
of concepts from Chapter 9 of the Uniform Commercial Code. Between the parties,
this Articleretainsthe requirement that a pledged corporeal movable must be placed
into the pledgee's possession; indeed, that remains the essence of apledge, asitisin
many civil law systems. See, e.g., Argentine Civil Code Art. 3212; B.G.B. § 1205;
Luxembourg Civil Code Art. 2076; Spanish Civil Code Art. 1863. Inthe case of the
pledge of an incorporeal, however, delivery is unnecessary, and the requirement of
awritten pledge agreement is substituted as the essential element that must exist for
the pledge to have effect between the parties.

(b) Under Article 3152 of the Louisiana Civil Code of 1870, delivery of the
thing pledged was essential to the very existence of the contract of pledge, even
between the parties. Thisprovision wastempered, however, by Article 3153 (1870),
which provided that delivery was necessary only with respect to corporeal thingsand
that, in the case of incorporeal rights, delivery was merely fictitious and symbolical.
Nevertheless, if theincorporeal right was evidenced by awriting, Articles 3156 and
3162 (1870) required delivery to the pledgee of the note or other instrument
evidencing theright. ThisArticle continuesthe requirement of delivery of apledged
corporeal movable but removes that requirement entirely in the case of the pledge
of an incorporeal. In modern practice, contracts are often executed in multiple
originals, and parties frequently treat mere scanned facsimiles exchanged by
electronic means as the equivalent of signed original documents. Thus, a
requirement of delivery of acontract or other instrument to the pledgee would further
no purpose, except perhaps in the case of specia types of writings such as
promissory notes and certificates evidencing securities. The rights evidenced by
those writings, however, are susceptible of encumbrance under the Uniform
Commercial Code and therefore cannot be encumbered under this Titlein any event.
See C.C. Art. 3142 (Rev. 2014).

(c) Though this Article requires delivery in the case of the pledge of a
corporeal movable, there may actually be no corporeal movables to which that rule
would presently apply, for Chapter 9 of the Uniform Commercial Code may cover
all corporeal movables without exception. The first sentence of this Article is
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intended to apply only if, under present law or under some future changein the law,
aparticular corporeal movable is insusceptible of encumbrance under the Uniform
Commercia Code and thereforeis properly susceptible of encumbrance by pledge.
See Article 3142 (Rev. 2014). The first sentence of this Article is not intended to
apply to a corporeal movable that is susceptible of encumbrance by a security
interest under the Uniform Commercial Code. Inthat case, Chapter 9 of the Uniform
Commercia Code applies exclusively.

(d) Article 3162 of the Civil Code of 1870 allowed the thing pledged to be
placed into the possession of "athird person agreed on by the parties." Though not
expressly required by the text of the Article, the jurisprudence held that the third
person must have knowledge of the arrangement and accept delivery with the
obligation to hold the property in trust for the pledgee. See Wellsv. Dean, 211 La.
132, 29 So.2d 590 (La. 1947). This rule did not, however, necessarily require a
written acknowledgment, and one case even presumed, in the absence of any other
explanation why the pledgor of alife insurance policy had come into possession of
theoriginal policy before hisdeath, that the pledgor's possession was as an agent pro
hac vice for the pledgee. See Scott v. Corkern, 231 La. 368, 91 So.2d 569 (La.
1956). By comparison, when a third party's possession is used as the means of
perfection of a security interest, the Uniform Commercial Code requires that the
third party authenticate a record acknowledging that he holds possession of the
collateral for the secured party's benefit. See R.S. 10:9-313(c)(1). This Article
requiresthat thethird person agreeto hold the thing for the benefit of the pledgee but
does not require that agreement to be in writing.

(e) Asacondition to the effectiveness of a pledge between the parties, this
Article requires awritten contract of pledge except in one instance: when the thing
pledged is a corporeal movable that has been placed into the possession of the
pledgee or a third person who has agreed to hold the thing for the benefit of the
pledgee. In all other cases, a pledge cannot exist, even between the parties, unless
it is established by awritten contract. The Louisiana Civil Code of 1870 generally
did not require a writing for a pledge to exist between the parties; delivery of
possession sufficed to evidence the pledge.

(f) Rules concerning the effectiveness of a pledge against third persons are
contained in Articles 3153 through 3155 (Rev. 2014).

Art. 3150. Acceptance

A written contract of pledge need not be signed by the pledgee, whose

consent is presumed and whose acceptance may be tacit.

Revision Comments - 2014
ThisArticleisnew. Although it has no counterpart inthe Civil Codeof 1870,
it is patterned after Article 3289 (Rev. 1991), which provides a similar rule for
contracts of mortgage.

Art. 3151. Power to pledge

A contract of pledge may be established only by a person having the

power to alienate the thing pledged.

Revision Comments - 2014

This Article is new, although the Louisiana Civil Code of 1870 contained a
number of Articles addressing a person's power to pledge the property of another.
See C.C. Arts. 3148-3150 (1870). This Article follows the ssmpler approach of
Article 3290 (Rev. 1992), which provides the identical rule for contracts of
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mortgage. Similar provisions limiting the power to encumber a thing to those
persons having the power to alienateit exist in the civil codes of other jurisdictions.
Seg, e.g., Argentine Civil Code Art. 3213; Québec Civil Code Art. 2681; Zakona o
Zaloznom Pravu na Pokretnim Stvarima Upisanim u Registar (The Law on Pledge
of Movable Assetsin the Pledge Registry) art. 17 (Serbia); Spanish Civil Code Art.
1857.

Art. 3152. Pledge of athing not owned

A pledgegiven over athing that the pledgor does not own is established

when thething is acquired by the pledgor and the other requirementsfor the

establishment of the pledge have been satisfied.

Revision Comments - 2014

This Article is derived from Article 3144 of the Louisiana Civil Code of
1870.

Art. 3153. General reguirements for effectiveness of pledge against third

ersons

A pledge is without effect as to third persons unless it has become

effective between the parties and is established by written contract.

Revision Comments - 2014

(a) ThisArticleisderived from Paragraph A of Article 3158 of the Louisiana
Civil Code of 1870, which stated the general rule that a pledge could have effect
against third personsonly if evidenced by awriting. Paragraph B of thesameArticle
contained a number of exceptions to the writing requirement, in the case of
promissory notes, bills of exchange, bills of lading, stocks, bonds, or other "written
obligations of any kind." Other than the catch-all category of "written obligations
of any kind," those kinds of collateral are all now encumbered under the Uniform
Commercial Code, and an exception to thewriting requirement for theminthisTitle
isunnecessary. Thus, this Article follows the simpler approach of Paragraph A of
Article 3158 of the 1870 Code, requiring in all cases awritten contract for a pledge
to be effective against third persons. In the case of the pledge of an incorpored, a
written pledge is required under Article 3153 even for the pledge to be effective
between the parties. In that case, therefore, this Article adds no additional
requirement in order for the pledge to have effect against third persons.

(b) This Article sets forth only the general requirements imposed upon all
pledges in order for them to have effect against third persons. Additional
requirements must be satisfied in the case of the pledge of the lessor's rights in the
lease of an immovable and itsrents and in the case of the pledge of other third-party
obligations. See C.C. Arts. 3154 and 3155 (Rev. 2014).

Art. 3154. Effectiveness against third persons of the pledge of the lease of an

immovable

The pledge of the lessor's rights in the lease of an immovable and its

rents has effect against third persons in accordance with the provisions of
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Chapter 2 of thisTitle.

Revision Comments - 2014
This Articleis new. Chapter 2 of this Title specifies the requirements that
must be satisfied for a pledge of the lessor'srightsin the lease of an immovable and
itsrents to have effect against third persons. See C.C. Art. 3169 (Rev. 2014).

Art. 3155. Effectivenessagainst third personsof thepledge of other obligations

If thething pledged isanother person'sobligation not arising under the

lease of an immovable, the pledge is effective against third persons only from

thetimethat the obligor has actual knowledge of the pledge or has been given

Revision Comments - 2014

(@ ThisArticleisnew. The Louisiana Civil Code of 1870 did not require
notification to the person obligated on a pledged obligation in order for the pledge
to have effect against third persons. In contrast, Article 2643 (Rev. 1993) requires
notice to or knowledge by the person obligated on an assigned right in order for an
assignment of that right to be effective against him or other third persons. This
Article applies the samerule to pledges, other than a pledge of the lessor'srightsin
the lease of an immovable and itsrents. See C.C. Art. 3169 (Rev. 2014).

(b) ThisArticle does not require the obligor's consent to the pledge, nor an
acknowledgment by the obligor that notice has been given.

(c) ThisArticle does not address the issue of when the obligor is obligated
to render performance to the pledge. That issue is governed by Article 3161 (Rev.
2014), which requiresnot only the obligor's knowledge of the existence of the pledge
but also awritten direction to the obligor to render performance to the pledgee.

(d) Inthe case of amortgage that includes a pledge of the mortgagor'srights
under policies of insurance covering the mortgaged immovable, R.S. 9:5386
provides an exception to the notice requirement of this Article: the pledge has effect
as to third persons when the act of mortgage is recorded, without the necessity of
notice to the insurer.

Art. 3156. Pledge€'sright of retention

If thething pledged has been delivered to the pledgee or a third person

for the benefit of the pledgee, the pledgeeis not obligated to return it until all

secur ed obligations have been extinguished.

Revision Comments - 2014

(@ This Article restates the principle of Civil Code Article 3164 (1870)
without intending to change the law. The pledgee's right of retention is commonly
recognized under the law of pledgein civilian jurisdictions. See, e.g., French Civil
CodeArt. 2339; Argentine Civil CodeArt. 3229; Luxembourg Civil CodeArt. 2083;
Spanish Civil Code Art. 1866;

(b) ThisArticle does not alter the longstanding rule that a pledgee may not
resist seizure under judicial process, even if instituted by a creditor holding an
inferior security right. See Pickensv. Webster, 31 La. Ann. 870 (1879) and Casev.
Kloppenburg, 27 La. Ann. 482 (1875).
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Art. 3157. Indivisibility of pledge

The contract of pledgeisindivisible, notwithstanding the divisibility of

the secur ed obligations, and the pledgor may not demand return of all or part

of thething pledged until all secured obligations have been extinquished.

Revision Comments - 2014

ThisArticlerestatestheprincipleof indivisibility foundin Civil CodeArticle
3163 (1870), without intending to change the law. This principle is a common
feature of the law of pledge in civilian jurisdictions. See, e.g., French Civil Code
Art. 2349; Argentine Civil Code Art. 3233; Luxembourg Civil Code Art. 2083;
Spanish Civil Code Art. 1860.

Art. 3158. Enforcement of pledge of a movable

If agreed in awritten contract of pledge of a movable, the pledgee may,

upon failure of performance of the secured obligation, dispose of the thing

pledged at public auction or by private sale, but he shall act reasonably in

disposing of the thing and shall account to the pledgor for any proceeds of the

disposition in excess of the amount needed to satisfy the secured obligation.

Otherwise, the pledgee may cause the sale of thething pledged only by having

it seized and sold under judicial process.

Revision Comments - 2014

This Article is derived from Articles 3165 and 3172 of the Louisiana Civil
Code of 1870. The requirement to act reasonably in the disposition of the thing
pledged is similar to the requirement of the Uniform Commercial Code that every
aspect of a secured party's actions in disposing of collateral after default must be
"commercially reasonable.” See R.S. 10: 9-610.

Art. 3159. Fruitsof things pledged

The pledgeeis entitled to receive the fruits of the thing pledged and to

retain them assecurity. Hemay also apply them to the secur ed obligation, even

if not yet due.

Revision Comments - 2014

This Article is a restatement and simplification of Article 3168 of the
Louisiana Civil Code of 1870. The entitlement of a pledgee to fruits of the thing
pledged isacommon feature of thelaw of pledgein civilianjurisdictions. See, e.g.,
French Civil Code Art. 2345 (2006); Argentine Civil Code Art. 3231; Zakona o
Zaloznom Pravu na Pokretnim Stvarima Upisanim u Registar (The Law on Pledge
of Movable Assets in the Pledge Registry) art. 21 (Serbia).

Art. 3160. Pledge of obligation of athird person
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If the thing pledged is an obligation of a third person, the pledgee is

entitled to enfor ceperfor manceof thethird per son'sobligation when it becomes

dueandtoretain assecurity any payment or other thingreceived from thethird

person. The pledgee may apply any money collected to the secur ed obligation,

even if not yet due. He must account to the pledgor for any payment or other

thing remaining after the secur ed obligation has been satisfied.

Revision Comments - 2014

(a) ThisArticleisderived from Articles 3168 through 3170 of the Louisiana
Civil Codeof 1870. It clarifiesthat the pledgee may apply collectionsfrom thethird
person's obligation to the secured obligation, even if the secured obligation has not
yet matured.

(b) Article 3169 of the Louisiana Civil Code of 1870 provided that interest
accruing on a pledged credit was imputed to the interest owing on the obligation
secured by the pledge and to principal if the latter obligation did not bear interest.
That Article, which obviously did not cover all possible circumstances, has been
omitted, because the second paragraph of Article 1866 (Rev. 1985) supplies the
operative imputation rule: The payment received from the third-party obligor is
imputed first to interest and then to principal of the secured obligation.

Art. 3161. Performance by obligor of a pledged obligation

A third person obligated on a pledged obligation is bound to render

performance to the pledgee only from the time that the pledgor or pledgee

notifies him of the pledge and directs him in writing to render performanceto

the pledgee. Performancethat thethird person rendersto the pledgor before

that timeextinguishesthepledged obligation and iseffectiveagainst the pledgee.

Revision Comments - 2014

(8 This Article expands the principle expressed in Article 3170 of the
Louisiana Civil Code of 1870 that the pledgee was "justified in receiving” the
amount due from the obligor of apledged obligation. That Articledid not, however,
directly address the duty of the obligor to render performance of the pledged
obligation to the pledgee. This Article and Article 3162 (Rev. 2014) supply the
operative rules, borrowing heavily from the Articles on assignment of rights. See
C.C. Arts. 2642-2654 (Rev. 1993).

(b) Under Article 2643 (Rev. 1993), an assignment of aright is effective
against the debtor only from the time the debtor has actual knowledge or has been
given notice of the assignment. Article 2644 (Rev. 1993) providesthat if the debtor
renders performance to the assignor without knowledge or notice of the assignment,
the performance extinguishesthe obligation of the debtor and is effective against the
assignee. Thus, notice of an assignment automatically obligates the third person to
render performance to the assignee. In contrast, in order to bind an account debtor
to pay the assignee following an assignment of the account debtor's obligation under
the Uniform Commercia Code, the account debtor must not only receive a
notification of the assignment but also adirection that payment isto be madeto the
assignee. SeeR.S. 10:9-406(a). The reason for this added requirement is obvious:
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in the case of a mere secured transaction, rather than an outright assignment of
ownership, the parties may very well intend that the assignor retain the right to
collect payments on the pledged obligation until some later event, such as the
occurrence of a default by the assignor. This Article adopts the same concept: the
obligor is not obligated to render performance to the pledgee until he has been
notified of the pledge and directed in writing to render performance to the pledgee.
Since mere notification to the third-party obligor of the existence of a pledgeis not
sufficient to require him to render performance to the pledgee, a fortiori the third
party's actual knowledge of the pledge would not so obligate him in the absence of
an express, written direction to render performance to the pledgee.

(c) Inadditionto the pledge of other kindsof obligations, thisArticle applies
to the pledge of the lessor's interest in the lease of an immovable and its rents. It
replaces former R.S. 9:4401(G), which provided that a lessee was not discharged
from hisdebt if he paid anyone other than an assignee after receiving written notice
that the assignment had become "absol ute."

Art. 3162. Defenses availableto obligor of a pledged obligation

Unlessthe obligor of a pledged obligation makes a contrary agr eement

with the pledgor or pledgee, he may assert against the pledgee any defense

arising out of thetransaction that gaveriseto the pledged obligation. He may

also assert against the pledgee any other defensethat arises against the pledgor

beforethe obligor has been given written notice of the pledge.

Revision Comments - 2014

(@ This Article is new. It combines concepts found in the Uniform
Commercial Code and elsewhere in the Civil Code.

(b) Article 1900 (Rev. 1984) provides that an obligor who has been given
notice of an assignment to which he did not consent may not claim compensation
against the assignee for an obligation of the assignor arising after that notice. The
Civil Code does not expressly address the circumstances under which other defenses
might be asserted by the obligor against the assignee. By contrast, the Uniform
Commercial Code provides that an account debtor, in the absence of an agreement
to the contrary, retainstheright to assert against asecured party any defenseor claim
arising from the transaction that gave rise to the account debtor's obligation
irrespective of when the claim or defense arises. He may also assert against the
secured party any other defense or claim he has against the assignor, even if not
related to the contract in question, to the extent that the defense or claim accrues
before he receives a notification of the assignment. See R.S. 10:9-404(a). This
Article largely adopts the approach of the Uniform Commercial Code.

Art. 3163. Clause prohibiting pledge

A clausein a contract restricting the pledge of therights of a party to

paymentsthat areor will becomedueunder the contract, making thepledge or

its enforcement adefault under the contract, or providing that the other party

is excused from performance or may ter minate the contract on account of the

pledge, iswithout effect.
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Revision Comments - 2014

(& This Article is new. It adopts concepts expressed in Chapter 9 of the
Uniform Commercial Codeandinformer R.S. 9:4401. Under certain circumstances,
it may effect achange in the law.

(b) Under Article 2653 (Rev. 1993), aright cannot be assigned when the
contract from which it arises prohibits the assignment of that right. Interpreting that
Article, the Supreme Court has held that thereisno public policy precluding aclause
prohibiting assignment of rights under an insurance contract. See In Re Katrina
Canal BreachesLitigation, 63 S0.3d 955 (La. 2011). By itsterms, however, Article
2653 (Rev. 1993) appliesto sales and does not necessarily apply to amere pledge or
the granting of a security interest. Chapter 9 of the Uniform Commercial Code
generally voids anti-assignment clauses that prohibit a security interest and
specifically provides this rule prevails over Article 2653 (Rev. 1993). See
R.S.10:9-406. Similarly, former R.S. 9:4401(G)(4) provided that any terminalease
was ineffectiveif it prohibited assignment of rent, prohibited creation of a security
right in rent or required the lessee's consent to the assignment or security right.

(c) ThisArticle appliesto all pledges of an obligation of athird person to
make payment, including both pledges of movables that are outside the scope of
Chapter 9 of the Uniform Commercial Codeand pledges of thelessor'sinterest inthe
lease of an immovable and itsrents. The effect of this Articleis, however, limited
to the pledge of payments that are or will become due under acontract. ThisArticle
does not apply to the encumbrance of other rights that the pledgor may have under
the contract.

(d) ThisArticle does not invalidate the arrangement commonly known as a
"negative pledge" by which an obligor agrees with one of his creditors that he will
not encumber one or more of his assets in favor of another creditor. Thus, alessor
may validly agree with one of hiscreditorsthat hewill not pledge to another creditor
hisrightsto rentsarising under alease of animmovable. Thereason that thisArticle
does not apply to such an agreement is that the contract restricting the pledge is not
the contract under which the pledged payments will become due under the same
contract. Inthe examplegiven, the paymentsarise under thelease between the lessor
and lessee, while the prohibition against pledging those payments arises under the
contract between the lessor and his creditor. On the other hand, this Article
invalidates a stipulation in alease whereby the lessor agrees with the lessee that the
rents under thelease may not be pledged to thelessor's creditors. Such astipulation,
if it were permitted under this Article, would in effect make the rents under the lease
insusceptible of pledge. Thereis no similar consequence with a negative pledge,
which is a mere contractual covenant that does not have the effect of nullifying a
pledge made in violation of itsterms.

Art. 3164. Modification of contract from which a pledged obligation arises

The parties to a contract from which a pledged obligation arises may

agr ee to modify or terminate the contract or to substitute a new contract. |f

made in good faith, the agreement is effective against the pledgee without his

consent. Nevertheless, after written notice of the pledgeis given to the obligor

of apledged obligation that hasbeen fully ear ned by the pledgor ' sperfor mance,

an _agreement modifying or extinquishing the pledged obligation is without

effect against the pledgee unless made with his consent.

Revision Comments - 2014
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(@ ThisArticleisnew. It addresses an issue for which no treatment was
given in the Louisiana Civil Code of 1870: the circumstances under which the
contract from which apledged obligation arises can be modified or terminated by the
parties to that contract without the consent of the pledgee.

(b) For contracts that are susceptible of encumbrance by a security interest,
Chapter 9 of the Uniform Commercial Code states the general rule that a
modification of or substitution for an assigned contract is effective against the
assignee (i.e., the secured party) if made in good faith. R.S. 10:9-405(a). R.S.
10:9-405(b) hinges the applicability of this rule, however, on two factors: whether
the right to payment has been fully earned by performance and whether the account
debtor has received notification of the assignment. Only where the right to payment
has been fully earned by performance and the account debtor has been notified of the
assignment isthe general rule of R.S. 10:9-405(a) inapplicable. Inother words, only
inthat event isthe consent of the assignee necessary for amodification madein good
faith. Of course, under any circumstances in which a modification is made by the
parties in bad faith, the modification is, by inference from R.S. 10:9-405(a),
unenforceabl e against the assignee.

(c) ThisArticlerestatesthe substance of R.S. 10:9-405. An agreement made
in good faith by the parties to a contract from which a pledged obligation arisesis
generally effective against the pledgee without the necessity of his consent. An
exception arises after written notice of a pledge has been given to the obligor of a
pledged obligation that has been fully earned by performance. In that specific case,
an agreement for the modification of that obligation is without effect as to the
pledgee unless made with his consent.

(d) TherulesexpressedinthisArticleapply to al pledgesof athird person's
obligation, including the obligations of alessee under a lease that is the subject of
a pledge made under Chapter 2 of this Title. In the case of an assignment of leases
andrents, former R.S. 9:4401(G) addressed the topi ¢ using terminol ogy and concepts
similar to those found in R.S. 10:9-405 but with somewhat different results.

Art. 3165. Attachment of pledge to obligations arising under modified or

substituted contract

Upon the modification of a contract from which a pledged obligation

arises, or_the substitution of a new contract, the pledge encumbers the

correspondingrightsof thepledgor under themodified or substituted contr act.

Revision Comments - 2014
This Article is new. It makes more general a principle that applied to
assignments of leases and rents under former R.S. 9:4401(G)(3). Chapter 9 of the
Uniform Commercia Code containsasimilar principle. See R.S. 10:9-405.

Art. 3166. Modification as default by pledgor

The pledgor and pledgee may agree that a modification or ter mination

of the contract from which a pledged obligation of athird person arises, or the

substitution of a new contract, is a default by the pledgor.

Revision Comments - 2014

(8 ThisArticleis new. It makes more general a principle that applied to
assignments of leases and rents under former R.S. 9:4401(G)(3). Chapter 9 of the
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Uniform Commercia Code containsasimilar principle. See R.S. 10:9-405.

(b) Under Article 3164 (Rev. 2014), a modification or termination of a
contract from which a pledged obligation arises is generally effective against the
pledgee without his consent if it is madein good faith. Nevertheless, a pledge may
provide that a modification or termination of the contract, or the substitution of a
new contract, is a default by the pledgor.

Art. 3167. Pledgee not bound for pledgor's obligations

| n theabsence of an assumption by the pledgee, the existence of apledge

does not impose upon the pledgee liability for the pledgor's acts or omissions,

nor doesit bind the pledgee to perform the pledgor's obligations.

Revision Comments - 2014
This Article is new. It expands to all pledges a principle that applied to
assignments of leases and rents under former R.S. 9:4401(G)(5). Chapter 9 of the
Uniform Commercial Code contains asimilar principle. See R.S. 10:9-402.

CHAPTER 2. THE PLEDGE OF THE LESSOR'SRIGHTSIN THE

LEASE OF AN IMMOVABLE AND ITSRENTS

Art. 3168. Requirements of contract

A contract establishing a pledge of the lessor'srightsin the lease of an

immovable and its rents must state precisaly the nature and situation of the

immovable and must state the amount of the secured obligation or the

maximum amount of secur ed obligationsthat may be outstanding from timeto

time.

Revision Comments - 2014

(& This Chapter, which supplements the general provisions of Chapter 1,
contains provisionsthat are specifically applicabl e to the pledge of the lessor'srights
in the lease of an immovable and its rents.

(b) Thereisno requirement that a pledge encumber both leases and rents, for
the parties may choose to encumber in a pledge only leases or only rents. Thereis
also no requirement that all leases or all rents of an immovable be pledged; the
parties may choose to encumber only one or more specific leases or the rents from
those specific leases. See C.C. Art. 3170 (Rev. 2014). The scope of what is pledged
isamatter of contract between the parties.

(c) This Article restates a number of formal reguirements contained in
former R.S. 9:4401(A) but in a manner that more closely follows the formal
requirements applicable to a contract of mortgage. Cf C.C. Art. 3288 (Rev. 1991).
The degree of specificity required in the description of theimmovable subject to the
pledge and the requirements for description of the secured obligation are identical
to the corresponding requirements that apply to a contract of mortgage. See
Comments (b) and (c) to C.C. Art. 3288 (Rev. 1991).

(d) A pledge under this Chapter may be created by asublessor. Inthat event,
the pledge encumbers his rights under the sublease, but not his rights under the
underlying lease of the property from his own lessor. The rights of alessee under
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alease, as well as the rights of a sublessee under a sublease, are not susceptible of
pledge under this Chapter but instead are encumbered by mortgage. See C.C. Art.
3286 (Rev. 1991; Amended 1993); R.S. 9:4401 (Rev. 2014).

Art. 3169. Effectivenessagainst third persons

The pledge of the lessor's rights in the lease of an immovable and its

rentsis without effect as to third persons unless the contract establishing the

pledgeisrecorded in the manner prescribed by law.

Nevertheless, thepledgeis effectiveasto thelesseefrom thetimethat he

is given written notice of the pledge, regardless of whether the contract

establishing the pledge has been recorded.

Revision Comments - 2014

(8 ThisArticleisnew. Recordation of a contract establishing a pledge of
thelessor'srightsin thelease of animmovableand itsrentsisrequired for the pledge
to have effect against third persons other than the lessee. To that extent, the Article
restates arequirement that was contained informer R.S. 9:4401. Unlikethat statute,
however, this Article does not specify the place where recordation must occur. The
place of recordation is specified in Article 3346 (Rev. 2014), which changesthelaw
by requiring recordation in the mortgage records, rather than in the conveyance
records, asformer R.S. 9:4401 previously provided.

(b) ThisArticledoesnot addressthe issue of when thelesseeisobligated to
render performance to the pledgee. That issue is governed by Article 3161 (Rev.
2014). Article 3164 (Rev. 2014) prescribes the circumstances under which an
agreement by the lessor and lessee to modify alease has effect against a pledgee.

Art. 3170. Pledge contained in act of mortgage

A pledge of thelessor 'srightsin thelease of an immovableand itsrents

may be established in an act of mortgage of theimmovable. In that event, the

pledgeisgiven theeffect of recordation for solong asthe mortgageisgiven that

effect and is extinquished when the mortgage is extinguished.

Revision Comments - 2014

ThisArticleisnew. It recognizes the longstanding practice of theinclusion
within acontract of mortgage of the pledge of the mortgagor'srightsin theleasesand
rentsof themortgagedimmovable. Similar recognitionwascontainedinformer R.S.
9:4401(A). ThisArticle omits, however, the provision of former R.S. 9:4401(A) to
the effect that recordation of the contract of mortgage in the mortgage records
obviated the need for separate recordation in the conveyance recordsin order for the
pledge to have effect against third persons. Under this revision, all pledges of the
lessor's interest in the lease of an immovable and its rents must be recorded in the
mortgage records, rather than the conveyance records, in order to have effect against
third persons, regardless of whether the pledgeis contained in acontract of mortgage
or in a separate contract of pledge. See C.C. Art. 3346 (Rev. 2014).

Art. 3171. Pledgeof all or part of theleases of an immovable
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A pledge may be established over all or part of the leases of an

immovable, including thosenot yet in existence, without the necessity of specific

description of theleasesin the contr act establishing thepledge. |If the pledgeis

established over leasesnot yet in existence, the pledge encumber sfutur e leases

asthey comeinto existence. Thepledge haseffect astothird persons, even with

respect to leases not in existence at the time of formation of the contract

establishing the pledge, from thetimethat the contract establishing the pledge

isrecorded in the manner prescribed by law.

Revision Comments - 2014

ThisArticleis new. It restates the provisions of former R.S. 9:4401(A)(2),
without any intent to change the law.

Art. 3172. Pledge of mineral payments by owner of land or holder of mineral

servitude

By express provision in a contract establishing a pledge, the owner of

land or holder of a mineral servitude may pledge bonuses, delay rentals,

royalties, and shut-in payments arising from mineral leases, as well as other

payments that are classified as rent under the Mineral Code. Other kinds of

payments owing under a contract relating to minerals are not susceptible of

pledge under thisTitle.

Revision Comments - 2014

() ThisArticle, whichisderived from former R.S. 9:4401(D), clarifiesthe
law.

(b) Likethe source provision, this Article permits alandowner or holder of
amineral servitudeto pledge mineral payments. ThisArticle makesclear, however,
that a contract of pledge encumbers mineral payments only if the contract includes
an express statement to that effect. A mere statement that all leases and rents of the
immovable are pledged will not suffice for the pledge to encumber mineral
payments.

(c) "Accounts" asdefined in Chapter 9 of the Uniform Commercial Codeand
the kinds of mineral payments susceptible of encumbrance by pledge under this
Chapter are mutually exclusive. SeeR.S. 10: 9-102(a)(2) (Rev. 2014).

(d) This Article clarifies an issue that was uncertain under former R.S.
9:4401: whether mineral lease bonus payable to alandowner or holder of amineral
servitudeis susceptible of encumbrance by apledge, rather than by asecurity interest
under Chapter 9 of the Uniform Commercial Code. Under prior law, mineral
payments that were classified as rent under the Mineral Code were susceptible of
encumbrance under former R.S. 9:4401 and were excluded from the definition of
"account" in Section 9-102 of the Uniform Commercial Code. Both that definition
and the provisions of former R.S. 9:4401 were written, however, in a manner that
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seemed to presuppose that mineral lease bonus payable to alandowner or holder of
aminera servitude was not rent and would therefore be an "account™ susceptible of
encumbranceonly by asecurity interest under Chapter 9 of the Uniform Commercial
Code. Nevertheless, after the adoption of those statutes, the Supreme Court held, in
acaseinvolving claims of collation among heirs, that mineral lease bonusisaform
of rent. Succession of Doll v. Doll, 593 So.2d 1239 (La. 1992).

This Article provides that mineral lease bonus payable to a landowner or
holder of amineral servitude is encumbered by a pledge under this Chapter, rather
than by a security interest under Chapter 9 of the Uniform Commercia Code,
without regard to whether the bonus is classified as rent under the Mineral Code.
Similarly, delay rentals, royalties, and shut-in payments arising from mineral leases
are encumbered by a pledge under this Chapter, asisany other payment that is owed
to alandowner or holder of amineral servitude and that isclassified asrent under the
Mineral Code. Thistreatment isin accord with cases holding a mineral lease bonus
to beacivil fruit (See, e.g., Milling v. Collector of Revenue, 220 La. 773, 57 So.2d
679 (La. 1952)), as well as the law of community property, which classifies as
community property bonuses, delay rentals, royalties, and shut-in payments arising
from mineral leases covering separate property. See C.C. Art. 2339 (Rev. 1979;
Amended 2008).

(e) Mineral payments owing to a person other than alandowner or holder of
amineral servitude are not susceptible of pledge under this Title.

Art. 3173. Accountingto other pledgeesfor rent collected

Except as provided in this Article, a pledgeeis not bound to account to

another pledgeefor rent collected.

A pledgee shall account to the holder of a superior pledge for rent the

pledgee collects mor e than one month before it is due and for rent he collects

with actual knowledge that the payment of rent to him violated written

directions given to the lessee to pay rent to the holder of the superior pledge.

After all secured obligations owed to a pledgee have been extinguished,

heshall deliver any remaining rent collected to another pledgee who has made

written demand upon him for therent before heddliversit to the pledgor.

Revision Comments - 2014

(& This Article is new. It changes the law by generally permitting an
inferior pledgeeto collect rent from the lessee without aduty to account to asuperior
pledgeefor therent collected. Nevertheless, theinferior pledgee must account to the
superior pledgee for any rent he collects more than one month beforeitisdue. The
inferior pledgee must also account for any rent he collects with actual knowledge
that payment of the rent to him violated written instructions to the lessee to pay rent
to the superior pledgee.

(b) Former R.S. 9:4401(G)(2) provided that, if apledgee had not notified the
lessee to make direct payment to him, the lessee was exonerated of liability for rent
paid to the lessor or a subsequent assignee; however, the person to whom payment
was remitted was neverthelessliable to the pledgee for the sumsreceived. Thus, an
inferior pledgee who collected rent was exposed to liability to asuperior pledgeefor
any rent hemight collect. ThisArticlenow permitstheinferior pledgeeto retain rent
he collects as it falls due, unless a superior pledgee has notified the lessee to make
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payment to him and theinferior pledgee has knowledge of theseinstructions. At any
time, of course, the superior pledgee can give a direct payment notification to the
lessee, in which event the lessee will no longer be able safely to pay the inferior
pledgee. See C.C. Art. 3161 (Rev. 2014). Theinferior pledgee would still be able
to retain any payments that the lessee might make to him in violation of these
instructions if the inferior pledgee were unaware of those instructions.

(c) The principles expressed in this Article are analogous to rules under
Chapter 9 of the Uniform Commercial Code, which generaly permit an inferior
secured party to collect proceeds of collateral without liability to a superior secured
party, provided that the inferior secured party does not know that his receipt of the
proceeds violates the rights of the superior secured party. See Uniform Commercial
Code Official Comment 5 to R.S. 10:9-331; Uniform Commercial Code Official
Comment 7 to R.S. 10:9-330 and Uniform Commercial Code Official Comment 5
to R.S. 10:9-607.

(d) ThisArticledoesnot grant inferior pledgeestheright to collect rent more
than one month in advance of the date due. Without arule limiting the ability of an
inferior pledgeeto collect futurerents, asuperior pledgee might have discovered that
all future rents for the balance of the term of the lease had been paid in advance to
an inferior pledgee.

(e) Under Article 3160 (Rev. 2014), after the secured obligation has been
satisfied, a pledgee must account to the pledgor for any excess payment received on
a pledged obligation of a third person. This obligation applies to any excess
proceeds of rent collected from alessee. Under thisArticle, if before delivering the
excess proceedsto the pledgor the pledgee receives ademand for them from another
pledgee, the pledgee who collected therent isbound to turn the excess proceeds over
to the other pledgee, rather than delivering them to the lessor. Chapter 9 of the
Uniform Commercial Code contains asimilar rule. See R.S. 10:9-608.

() R.S. 9:4402 (Rev. 2014) addresses the rights of competing pledgees to
rental collections that have been deposited into a deposit account maintained with
afinancial institution.

(g) The provisions of this Article may be altered by agreement between
pledgees.

Art. 3174. Judicial sale prohibited

A pledge of thelessor 'srightsin thelease of an immovableand itsrents

doesnot entitlethe pledgeeto causetherightsof thelessor to besold by judicial

process. Any clauseto the contrary isabsolutely null.

Revision Comments - 2014

(&) ThisArticle, whichisnew and has no counterpart in either the Louisiana
Civil Code of 1870 or former R.S. 9:4401, highlights a fundamental distinction
between the enforcement of the pledge of a movable and the enforcement of the
pledge of the lessor's rights under the lease of an immovable. In the case of the
pledge of amovable, Article 3158 (Rev. 2014) permits an extra-judicial disposition
by the pledgee, if authorized in the contract of pledge, aswell as seizure and sale by
judicial process of the thing pledged. This Article precludes the pledgee of the
lessor'srightsin the lease of an immovable and its rents from proceeding with either
kind of disposition. Allowing the pledgee to sell the lessor's rights under the lease,
whether by private or judicial sae, would, in a sense, effect an undesirable
dismemberment of ownership of theimmovable.

(b) The pledge of lessor'srights in the lease of an immovable and its rents
is enforced only by collection of rents and enforcement of other obligations of the
lessee under thelease. The pledgeeisgiven theright to collect rents by Article 3160
(Rev. 2014) and, to effectuate thisright, is permitted by Article 3161 (Rev. 2014) to
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direct the lessee to pay rent to him. If necessary, the pledgee may enforce hisrights
by bringing suit directly against the lessee. He may also employ remedies available
under the Code of Civil Procedure to seize the rents in the hands of the lessee, but
he cannot cause the lessor's rights under the lease to be sold by judicial process. See
C.C.P. Arts. 2411 and 3503.

Art. 3175. Applicability of general rules of pledge

I n all mattersfor which no special provisionismadein thisChapter, the

pledge of the lessor's rights in the lease of an immovable and its rents is

governed by the provisions of thefirst Chapter of this Title.

Revision Comments - 2014
This Articleis new. It states explicitly that the entirety of Chapter 1 of this

Title applies fully to the pledge of the lessor's rights in the lease of an immovable
and its rents except to the extent inconsistent with the provisions of this Chapter.

* * *
TITLE XXII-A OF REGISTRY
CHAPTER 1. GENERAL PROVISIONS
* * *
Art. 3346. Place of recordation; duty of the recorder
A. An instrument creating, establishing, or relating to a mortgage or

privilege over animmovable, or the pledge of thelessor'srightsin thelease of an

immovableand itsrents, isrecorded in the mortgage records of the parishinwhich

the immovable is located. All other instruments are recorded in the conveyance
records of that parish.
B. The recorder shall maintain in the manner prescribed by law all
instruments that are recorded with him.
Revision Comments - 2014

Effective as of January 1, 2015, this Article provides that a pledge of the
lessor'srightsin the lease of an immovable and itsrentsisrecorded in the mortgage
records of the parish in which the immovableislocated. This represents a change
in the law, which formerly required recordation in the conveyance records. For
transitional rules applicable to the continued effectiveness of assignments of leases
and rents filed in the conveyance records in accordance with former R.S. 9:4401
prior to January 1, 2015, as well as rules that apply to the reinscription, release,
transfer, amendment, or other modification of those assignments, see R.S. 9:4403.
After January 1, 2015, despitethefiling of the original assignment of leasesand rents
inthe conveyancerecords, aninstrument effecting thereinscription, release, transfer,
amendment, or other modification of the assignment must be filed in the mortgage
records, and afiling in the conveyance records is neither necessary nor effective to
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cause the instrument to have effect against third persons.
CHAPTER 2. MORTGAGE RECORDS
SECTION 1. GENERAL PROVISIONS
Art. 3354. Applicability
The provisions of this Chapter apply only to the mortgages reeerds and

privileges encumbering immovables and to pledges of thelessor'srightsin the

lease of an immovable and itsrents.

Revision Comments - 2014

() Theprimary purpose of the 2014 revision of this Chapter istoincludethe
pledge of the lessor's rights in the lease of an immovable and its rents within its
scope. Effective asof January 1, 2015, Article 3346 provides that the pledge of the
lessor'srightsin the lease of an immovable and itsrentsisrecorded in the mortgage
records of the parish in which the immovable islocated. This represents a change
in the law, which formerly required recordation in the conveyance records. For
transitional rules applicable to the continued effectiveness of assignments of leases
and rents filed in the conveyance records in accordance with former R.S. 9:4401
prior to January 1, 2015, as well as rules that apply to the reinscription, release,
transfer, amendment, or other modification of those assignments, see R.S. 9:4403.

After January 1, 2015, despite the filing of the original assignment of leases and
rents in the conveyance records, an instrument effecting the reinscription, release,
transfer, amendment, or other modification of the assignment must be filed in the
mortgage records, and a filing in the conveyance records is neither necessary nor
effective to cause the instrument to have effect against third persons.

(b) ThisChapter appliesonly to encumbrancesuponimmovables. Privileges
and pledges that encumber movable property are not subject to the registry or
reinscription requirements of this Chapter or other provisionsof this Title. See C.C.
Arts. 3153 and 3155 (Rev. 2014); Art. XIX, Sec. 19 of the La. Const. of 1921, made
statutory by Art. X1V, Sec. 16 of the La. Const. of 1974. Referencesto pledgesin
later Articles of this Chapter are limited to pledges of the lessor'srightsin the lease
of an immovable and its rents.

Art. 3355. Mortgage, pledge, or privilege affecting property in several parishes

An act of mortgage, contract of pledge, instrument evidencing a privilege,

or other instrument that affects property located in more than one parish may be
executed in multiple originals for recordation in each of the several parishes. An
original that is filed with a recorder need only describe property that is within the
parish in whichitisfiled.

A certified copy of an instrument that is recorded in the records of a parish
need only describe property that is within the parish in which it isfiled.

Revision Comments - 2014
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This provision is consistent with Article 3345 (Rev. 2005) and reflects
practices that have long been followed by practitioners. It expressly recognizes that
recordation of amultiple original that omits the description of encumbered property
located in other parishes does not affect the validity of the recordation.

Art. 3356. Transfers, amendments, and rel eases

A. A transferee of an obligation secured by amortgage, pledge, or privilege

isnot bound by any unrecorded act rel easing, amending, or otherwise modifying the

mortgage, pledge, or privilegeif heisathird person with respect to that unrecorded

act.

B. A recorded transfer, modification, amendment, or release of amortgage,
pledge, or privilege made by the obligee of record is effective as to a third person
notwithstanding that the obligation secured by the mortgage, pledge, or privilege has
been transferred to another.

C. For the purpose of this Chapter, the obligee of record of a mortgage,
pledge, or privilege is the person identified by the mortgage records as the obligee
of the secured obligation.

Revision Comments - 2014

Prior to the revision of the Title on Mortgages effective January 1, 1993,
some courts, relying upon the general principle that one cannot transfer a greater
right than he hasunder acontract, held that atransferee of the secured obligation was
bound by unrecorded acts between the mortgagor and previous mortgagee. Other
courts, seemingly recognizing that amortgageisareal right and hence subject to the
principlethat contracts modifying or amending such rightsmust berecorded to affect
third persons, held that atransferee of an obligation secured by a mortgage was not
bound by a separate unrecorded contract between the mortgagor and mortgagee
modifying, releasing or amending the mortgage. See Harrell, "Developmentsin the
Law, Security Devices," 47 La.L.Rev. 452, 464 (1986). This Article adoptsthe latter
view and requires that any act releasing a mortgage, pledge, or privilege, or
amending or otherwise modifying the contract creating or evidencing it, be recorded
in order to affect subsequent assignees of the secured obligation.

SECTION 2. METHOD AND DURATION OF RECORDATION
Art. 3357. Duration; general rule

Except as otherwise expressly provided by law, the effect of recordation of
an instrument creating a mortgage or_pledge or evidencing a privilege ceases ten
years after the date of the instrument.

Revision Comments - 2014

(8 Thisand the succeeding four Articles state the rules relative to the lapse
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of inscriptions of mortgages, pledges, and privileges in the mortgage records.

(b) This Article establishes a general rule that the effect of an inscription
ceases ten years after the date of the document evidencing the mortgage, pledge, or
privilege. This departs from the rule of Article 3369 of the Louisiana Civil Code of
1870 that the period of inscription was counted from the date of the secured
obligation.

Art. 3358. Duration of recordation of certain mortgages, pledges, and vendor's
privileges

If an instrument creating a mortgage or _pledge or evidencing a vender's
privilege describes the maturity of any obligation secured by the mortgage, pledge,
or privilege and if any part of the described obligation matures nine years or more
after the date of the instrument, the effect of recordation ceases six years after the
latest maturity date described in the instrument.

Revision Comments - 2014

Under this Article, the effect of recording a mortgage, pledge, or privilege
that secures an obligation having a stated maturity of nine years or more ceases Six
years after the maturity of the obligation. This Article recognizes, however, that the
particular terms of the secured obligations may or may not be apparent from the
recorded instruments creating the mortgage or pledge or evidencing the privilege
securing them. Consequently, this Article extends the period of inscription beyond
the ten-year limit prescribed by Article 3357 (Rev. 2014) only in those cases in
which the recorded instrument describes the maturity of a particular obligation that

it secures. If the maturity occurs nine years or more from the date of the instrument,
the effect of registry continuesfor six years from the date of the described maturity.

Art. 3361. Effect of amendment

If before the effect of recordation ceases an instrument is recorded that
amends arecorded mortgage, pledge, or privilegeto describe or modify the maturity
of aparticular obligation that it secures, then the time of cessation of the effect of the
recordation is determined by reference to the maturity of the obligation last
becoming due described in the mortgage, pledge, or privilege as amended.

Revision Comments - 2014

If, before the effect of recordation ceases, an amendment to a mortgage,
pledge, or privilegeisfiled that would bring about alonger period of effectiveness,
as in the case of an amendment describing a note with a maturity of nine years or
more from the date of the original instrument, then the period of inscription is
calculated with reference to the maturity of the obligations described by the

instrument as amended.

Art. 3362. Method of reinscription
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A person may reinscribearecorded instrument creatingamortgageor pledge

or evidencing a wendor's privilege by recording a signed written notice of
reinscription. The notice shall state the name of the mortgagor or_pledgor, or the
name of the obligor of the debt secured by the privilege, asit appearsintherecorded

instrument and, as well as the registry number or other appropriate recordation

information of the instrument or of a prior notice of reinscription, and shall declare
that the instrument is reinscribed.
Revision Comments - 2014

The method of reinscription provided for in this Article, which has been the
exclusive means of reinscription since January 1, 1993, is much simpler than the
method that was previously required. Formerly, one had to file acopy of theoriginal
mortgagewith therecorder accompanied by arequest for reinscription. Reinscription
occurred when the recorder again copied the reinscribed act into his records. No
useful purpose was served by refiling an instrument that was already filed, or by
copying an existing document into the records again. This Article instead simply
requires the person desiring to reinscribe an instrument to do so by expressing that
intent in asigned document that identifies the instrument and the records where its
inscription isfound.

Art. 3363. Method of reinscription exclusive
The method of reinscription provided in this Chapter is exclusive. Neither
an amendment of an instrument creating a mortgage, or pledge or evidencing a
privilege, nor an acknowledgment of the existence of a mortgage, pledge, or
privilege by the mortgagor, pledgor, or obligor, constitutes a reinscription of the
instrument.
Revision Comments - 2014

(@ This Article makes clear that the filing of a signed, written notice of
reinscription is the exclusive means of reinscription. The Article regects
jurisprudence under former Civil Code Article 3369 (1870) to the effect that any
document filed by the mortgagor which recognized an existing mortgage effected a
reinscription of that mortgage. One case even appears to hold that a reinscription
could occur if the acknowledgement was in an act filed in the conveyance records.
Exxon Process & Mechanical v. Moncrieffe, 498 So.2d 158 (La. App. 1 Cir.1986).

(b) Under Article 3367 (Rev. 2014), the recorder is required upon simple
request to cancel from his records any mortgage, pledge, or privilege that has not
been reinscribed within the required period. The rule under the 1870 Code placed a
considerable burden upon both the recorder and the persons examining the records.
Nor was the rule necessarily advantageous to the obligee. The present rule, which
has been in effect since January 1, 1993, requires that there be an express notice that
reinscription is sought, which is then accomplished when that notice is filed.

* * *
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Art. 3365. Effect of regtest notice recorded after cessation of effect of recordation

A- A notice of reinscription that isrecorded after the effect of recordation of
the instrument sought to be reinscribed has ceased, again produces the effects of
recordation, but only from the time that the notice of reinscription is recorded. The
effect of recordation pursuant to thisParagraph Article shall continue for ten years
from the date on which the notice of reinscription is recorded, and the instrument
may be reinscribed thereafter from time to time as provided by Article 3362.

B- Reinscription pursuant to Paragraph-A-of thisArticledoesnot require that
the mortgage or _pledge or evidence of privilege be again recorded, even if the
original recordation has been cancelled.

Revision Comments - 2014

This Articlerestates arule that the courts held was implied by provisions of
the Louisiana Civil Code of 1870. If the notice of reinscription is timely recorded,
it extends the period of inscription for ten years from its date of recordation in all
cases. If it isrecorded after the effect of recordation ceases, the reinscription gives
the mortgage, pledge, or privilege the effect it would have if that werethefirst time
the instrument was recorded.

SECTION 3. CANCELLATION
Art. 3366. Cancellation upon written request; form and content

A. The recorder of mortgages shall cancel, in whole or in part and in the
manner prescribed by law, the recordation of a mortgage, pledge, or privilege upon
receipt of awritten request for cancellation in aform prescribed by law and that:

(1) Identifiesthe mortgage, pledge, or privilege by referenceto the placein
the records where it is recorded; and

(2) Issigned by the person requesting the cancellation.

B. The effect of recordation of the instrument ceases upon cancellation by
the recorder pursuant to the provisions of this Article.

Art. 3367. Cancellation of recordation after effect of recordation has ceased

If the effect of recordation of amortgage, pledge, or privilege has ceased for

lack of reinscription, the recorder upon receipt of awritten signed application shall

cancdl its recordation.

Art. 3368. Cancellation of preseribed judicia mortgage arising from judgment
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that has prescribed

Notwithstanding thereinscription of ajudicial mortgage created by the

filing of a judgment of a court of this state, Fhe the recorder shall cancel the

judicial mortgage from his records ajteiera-mortgage-created-by-the fiing-of-a

of any person's written request to which is attached a certificate from the clerk of

the court rendering the judgment that no suit or motion kas-been was filed for its
revival within the timerequired by Article 3501 or of acertified copy of afinal and
definitive judgment of the court rejecting the demands of the plaintiff in a suit or
motion to revive the judgment.
Revision Comments - 2014

As Comment (b) to Article 3359 (Rev. 2014) explains, reinscription of a
judicial mortgage and revival of the underlying judgment are entirely different
concepts. Both timely reinscription and atimely suit for revival are necessary for a
judicial mortgage to continue to have effect. Under this Article, even if ajudicial
mortgage is reinscribed, the recorder must cancel the inscription of the judicial
mortgage from his records upon any person's request accompanied by a certificate
from the clerk of the court rendering the underlying judgment that no suit was filed
for itsrevival within thetime required by Article 3501 (Rev. 1983) or by afinal and

definitive judgment of that court rejecting the demands of the plaintiff in a suit to
reviveit.

Section 2. The heading of Part IV of Chapter 1 of Code Title XX-A of Code
Book 111 of Title9 of the Louisiana Revised Statutes of 1950, and R.S. 9:4401 and
9:5386 are hereby amended and reenacted and R.S. 9:4402 and 4403 are hereby
enacted to read asfollows:
CODE TITLE XX - 6FPEEBGE SECURITY

* * *

CODE TITLE XX-A - PLEDGE

CHAPTER 1. PLEDGES

PART 1V. PLEDGE OR-ASSIGNMENT OF LEASES

AND RENTS OF AN IMMOVABLE
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84401. Pledge of thelessor'srightsin the lease of an immovable and itsrents

Any obligation may be secured by a pledge of the rights of a lessor or

sublessor in the lease or sublease of an immovable and its rents made in

accordance with Chapter 2 of Title XX-A of Book |11 of the Civil Code. The

rights of the lessee under a lease, or of a sublessee under a sublease, are not

susceptible of pledge.

Revision Comments - 2014

(@ From its enactment in 1980, former R.S. 9:4401 contained detailed
provisions governing the assignment, or pledge, of the lessor's rights in leases and
rents of animmovable. The 2014 enactment of Title XX-A of Book I11 of the Civil
Code places the encumbrance of the lessor'srightsin the lease of animmovable and
its rents within the civil law framework of pledge and gives nearly complete
treatment to pledges of that naturewithinthe Civil Codeitself. Theprovisionsof the
Civil Code are supplemented by this Section and those that follow.

(b) This Section expressly provides that a pledge may be created by either
alessor or a sublessor. In the case of a pledge created by a sublessor, the pledge
encumbershisrights under the sublease, but not hisrightsunder the underlying lease
from hisown lessor. The rights of alessee under alease, as well astherights of a
sublessee under asublease, are not susceptible of pledge but instead are encumbered
by amortgage. See C.C. Art. 3286 (Rev. 1991; Amended 1993).

(c) Former R.S. 9:4401 provided for the filing of the assignment or pledge
in the conveyance records of the parish in which the immovable was located. The
2014 revision of the law of pledge amended Civil Code Article 3346 (Rev. 2014) to
require recordation of the pledge of the lessor's rightsin the lease of an immovable
and its rents in the mortgage records, rather than the conveyance records.
Transitional rules applicable to the continued effectiveness of assignments of leases
and rents filed in the conveyance records in accordance with former R.S. 9:4401
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prior to January 1, 2015, as well as rules that apply to the reinscription, release,
transfer, amendment, or other modification of these assignments, are contained in
R.S. 9:4408.

84402. Right of pledgeeto cash proceeds of rent

A. Unlessotherwise agreed, apledge of thelessor'sinterest in therents

of an immovable encumbers any identifiable cash proceeds of rent, such as

money, checks, deposit accounts, or thelike.

B. Theright of a pledgee to proceeds of rent deposited into a deposit

account maintained with a financial institution ar e subject to therights of the

following persons:

(1) The financial institution with which the deposit account is

maintained.

(2) A transfereeof fundsfrom thedeposit account, unlessthetransferee

actsin collusion with the pledgor in violating therights of the pledgee.

(3) A secured party holding a security interest perfected by control of

the deposit account in accordance with R.S. 10:9-104.

(4) Another pledgee holding a superior pledge of the rent.

C. Notwithstanding Subsection B, theright of a pledgeeto collections of

rent deposited into a deposit account maintained by him or for his ben€fit is

superior totheright of another pledgeeto those collections, unlessthe pledgee

who collected the rent has an obligation to account for the collections to the

other pledgee under Civil Code Article 3172.

Revision Comments - 2014

(a) Former R.S. 9:4401(F) provided that the assignee'sinterest in leases and
rents continued in any identifiable proceeds, including collections. Subsection A of
this Section limits the reach of the pledge of a lessor's interest in the rents of an
immovable to identifiable cash proceeds, such as money, checks, deposit accounts,
or thelike.

(b) When proceeds of rent are deposited into a deposit account maintained
with afinancial institution, Subsection B provides that the rights of the pledgee are
subject to the rights of the depository bank, the rights of a secured party who holds
a security interest perfected by control of the deposit account, and the rights of a
transferee of funds from the deposit account who does not act in collusion with the
pledgor in violating the rights of the pledgee. Except as otherwise provided in
Subsection C, therights of apledgeeto proceeds held in the deposit account are also
subject to the rights of another pledgee holding a superior pledge of therent. Thus,
if alessor who has granted pledgesin favor of two or more pledgees depositsrent he
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has collected into a deposit account, the ranking of the rights of the competing
pledgees to the deposited rent is preserved.

(c) Subsection C applieswhen apledgee collectsrent which hethen deposits
into adeposit account that he maintains or that someone el se maintains on hisbehalf.
If the pledgee collected those rents without any obligation under Civil Code Article
3172 (Rev. 2014) to account to asuperior pledgeefor them, the superior pledgee has
no right to claim the collections held in the deposit account to the prejudice of the
pledgee who collected them.

84403. Transitional filing rules for assignments of leases and rents recor ded

prior toJanuary 1, 2015

A. An assignment of leasesand r entsthat wasr ecorded prior toJanuary

1, 2015, shall be subject to thereinscription requirements of Chapter 2 of Title

XXI11-A of Book |11 of the Civil Code, with the modifications provided in this

Section.

B. Except as otherwise provided in Subsection C, the effect of

recordation of an assignment of leases and rents that was recorded in the

conveyance records prior to January 1, 2015, and that remained effective

against third persons on that date shall continue, without the necessity of

recordation in the mortgage records, until the date that filing of a notice of

reinscription isrequired under Chapter 2 of Title XXI1-A of Book |11 of the

Civil Code or December 31, 2024, whichever first occurs. On that date, the

effect of recordation of the assignment shall cease unless a notice of

reinscription of the assignment has been filed in the mortgage records, as

provided in Article 3362 of the Civil Code. This Subsection shall not apply to

assignments contained in an act of mortgage filed in the mortgage r ecor ds.

C. The effect of recordation of an assignment of leases and rents that

wasrecorded on or before August 31, 1990, or was made effectiveagainst third

personson or beforethat datein another manner per mitted by thelaw then in

effect, and that remained effective against third persons on January 1, 2015,

shall continue, without the necessity of recordation in the mortgage records,

until thedatethat the effect of recordation would cease under thelaw in effect

at thetimetheassignment wasfir st madeeffectiveagainst third per sonsor until

December 31, 2024, whichever first occurs. On that date, the effect of
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recor dation of the assignment shall cease unless a notice of reinscription of the

assignment hasbeen filed in the mortgage records, as provided in Article 3362

of the Civil Code.

D. The effect of recordation of an assignment of leases and rentsasto

which anoticeof reinscriptionisfiled in themortgager ecor dsshall continuefor

ten years from the date on which the notice of reinscription is filed, and the

assignment may be reinscribed thereafter from time to time as provided in

Article 3362 of the Civil Code.

E. Thefiling of anoticeof reinscription in theconveyancerecordson or

after January 1, 2015, isneither necessary nor effectiveto continuethe effect of

recordation of an assignment of leases and rents, regardless of whether the

assignment or a previous notice of reinscription was filed in the conveyance

records.

F. Unlessfiled in the conveyance records before January 1, 2015, an

instrument releasing, transferring, amending or otherwise modifying an

assignment of leases and rents shall be without effect asto third persons until

filed in the mortgagerecords. Filingtheinstrument in the conveyancer ecords

on and after January 1, 2015, is neither necessary nor effective to cause the

instrument to have effect against third persons, regardless of whether the

original assignment or any previoustr ansfer, amendment, or other modification

wasfiled in the conveyance r ecor ds.

G. An assignment of leasesand rentsthat wasr ecorded in themor tgage

recordswithin the period of ten yearsprior to January 1, 2015, shall be given

the effect of recordation, without further action, on January 1, 2015, as if it

wer efirst filed on that date. ThisSubsection shall not apply to assignmentsthat

were also filed in the conveyance records prior to January 1, 2015, nor to

assignments contained in an act of mortgage.

Revision Comments - 2014

(@) Former R.S. 9:4401 required recordation of an assignment or pledge of
leases and rents in the conveyance records of the parish in which theimmovableis
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located. Effective as of January 1, 2015, Civil Code Artricle 3346 (Rev. 2014)
requires recordation of the pledge of the lessor'srightsin the lease of animmovable
and its rents in the mortgage records. This Section provides transitiona rules
applicableto the effect of recordation of assignments of leases and rentsfiled in the
conveyance recordsin accordancewith former R.S. 9:4401 prior to January 1, 2015,
as well as transitional rules that apply to the reinscription, release, transfer,
amendment, or other modification of those assignments. Subsection A applies the
reinscription rules of Chapter 2 of Title XXI11-A of Book |11 of the Civil Code, as
amended in 2014, to assignments of |eases and rents that were filed prior to January
1, 2015, but with the modifications provided under this Section.

(b) Subsection B states the general rule that an assignment or pledge of
leases and rents filed in the conveyance records prior to January 1, 2015 continues
to havetheeffect of recordation, without the necessity of recordation inthe mortgage
records, until reinscriptionisrequired. Beforethe datethat reinscriptionisrequired,
a notice of reinscription must be filed in the mortgage records in order for the
assignment to continue to have the effect of recordation. The filing of a notice of
reinscription in the conveyance records on or after January 1, 2015 is not only
unnecessary, it is wholly without effect, regardless of whether the assignment or a
previous notice of reinscription was filed in the conveyance records. This is
expressly stated in Subsection E.

(c) Theperiodwithinwhichreinscription of assignmentsor pledges of |eases
and rents filed prior to January 1, 2015 is required is not changed by this Section,
except in two instances. First, Subsection B imposes an outside deadline of
December 31, 2024 for the reinscription in the mortgage records of assignments or
pledges of leases and rentsthat werefiled in the conveyance records prior to January
1, 2015. Thus, even if an assignment filed in the conveyance records prior to that
date secures an obligation that is described to have amaturity such that reinscription
would not have been required under prior law until after December 31, 2024, anotice
of reinscription must nonetheless be recorded in the mortgage records on or before
December 31, 2024 in order for the assignment to continue to have the effect of
recordation after that date. The second change in the reinscription period is
discussed in Comment (d), infra.

(d) Under former R.S. 9:4401(H)(2), assignments of leases and rents
recorded in the conveyance records on or before August 31, 1990 were subject to no
reinscription requirement at all. Subsection C of this Section imposes areinscription
reguirement upon those assignments and a reinscription deadline of December 31,
2024. If anotice of reinscription of an assignment of leases and rents that was
recorded on or before August 31, 1990 is not filed in the mortgage records on or
before December 31, 2024, the assignment will cease to be effective against third
persons after that date. Subsection C applies by its terms only to assignments that
were recorded on or before August 31, 1990 and that remain effective against third
persons on January 1, 2015. If, for any reason, the effect of recordation of the
assignment ceased prior to January 1, 2015, Subsection C would not operate to
revive the assignment.

(e) Between January 1, 1990 and August 31, 1990, it was possible to effect
an assignment of the rents of an immovable through an assignment of accounts
receivable in accordance with the Louisiana Assignment of Accounts Receivable
Act, former R.S. 9:3101 et seq. (repealed by Acts 2001, No. 128). The assignment
was made effective against third persons by thefiling of afinancing statement in the
U.C.C. records. This practice was ended by Acts 1990, No. 1079; however, Section
9 of that act specifically provided that the change in the Assignment of Accounts
Receivable Act "shall not impair or make invalid any assignments of accounts
arising out of the leasing of immovable property entered into prior to the effective
date of thisAct." Subsection C of this Section provides that any such assignments
that might continue to be effective against third persons on January 1, 2015 are
subject to the requirement of the filing of a notice of reinscription in the mortgage
records by no later than December 31, 2024. Thisis an outside deadline, however,
and effectiveness of the assignment against third persons will be lost even sooner if
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a notice of reinscription is not filed in the mortgage records before lapse of the
financing statement that is the basis of the perfection of the assignment. The filing
of further continuation statementsin the U.C.C. records on or after January 1, 2015
will not continue the effectiveness of the financing statement.

(f) Subsection F is patterned after Civil Code Article 3356 (Rev. 2005),
which provides a similar rule for instruments affecting acts of mortgage. After
January 1, 2015, instruments that release, transfer, amend, or otherwise modify an
assignment of leases and rents are filed in the mortgage records, rather than the
conveyance records, even if the origina assignment was filed in the conveyance
records.

(g) Subsection G deals with the effectiveness against third persons of an
assignment of leases and rents that, within the period of ten years prior to January
1, 2015, was recorded, inappropriately, only in the mortgage records, rather than in
the conveyance records as former R.S. 9:4401 required. Subsection G grants these
assignments the effect of recordation as of January 1, 2015, as if the assignment
werefirst filed on that date. The effect of recordation is not retroactive to the actual
date of filing. Moreover, the reinscription deadline for such an assignment is not
reckoned from January 1, 2015, but rather according to the normal rules of Chapter
2 of Title XXI11-A of Book 111 of the Civil Code. Subsection G does not grant the
effect of recordation to an assignment of leases and rents that was recorded in the
mortgage records more than ten years prior to January 1, 2015. Such assignments
(unless contained in an act of mortgage) were not given the effect of recordation
when they were filed and are not given the effect of recordation by Subsection G.
See Prudential Ins. Co. of Americav. CC & F Baton Rouge Development Co., 647
S0.2d 1131 (La. App. 1st Cir.1994).

(h) Former R.S. 9:4401 accorded the effect of recordation to an assignment
of leases and rents contained in an act of mortgage filed in the mortgage records, to
the extent and for so long as the act of mortgage was given such effect, without the
need for separate recordation in the conveyance records. For thisreason, Subsection
G by its terms does not apply to assignments of leases and rents contained in an act
of mortgage. Similarly, the outside reinscription deadline of December 31, 2024
contained in Subsection B does not apply to assignments contained in an act of
mortgage recorded in the mortgage records. The purpose of that outside deadlineis
to cause evidence of all assignments or pledges of leases and rents to appear in the
mortgage records in all events no later than December 31, 2024. In the case of an
assignment contained in aproperly recorded act of mortgage, the assignment already
appearsin the mortgage records through afiling that was effective at the time made.
Thegenera ruleof Subsection A appliesto such assignments: they are subject to the
normal reinscription requirements of Chapter 2 of Title XXI1-A of Book Il of the
Civil Code.

* * *

§5386. Mortgage including coHeatera—assignment—and pledge of eertan
mortgagor's tacerpereat rightsto insurance

A. A mortgage of an immovable property may provide-for-the contain a

cottateral-assignmentor pledge of the mortgagor's rights righttorecetveproceeds

y under policies of

insurance covering theimmovable. SucheoHatera-assgnmentor | n that event
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tmmovabletssituated as to third persons when the act of mortgageisrecorded

in the manner prescribed by law, without the necessity of noticetotheinsurer,

and continuesto havethat effect for solong asthe mortgageisgiven the effect

of recordation.

B. The rights of the mortgagee against the insurer shall be subject to any
dealing by the insurer with the mortgagor, any other assignee or pledgee, or other
successor in interest of the mortgagor until the insurer receives written notice from
or on behalf of the mortgagee or the mortgagor of the collateral assignment or pledge
of theright to receive theinsurance proceeds. In any casein which aninsurer isnot
notified in writing of the assignment or pledge of the right to receive insurance
proceeds made in compliance with the provisions of this Section and, in good faith,
makes payment of the insurance proceeds attributabl e to the loss of the mortgaged
property inwhole or in part to the mortgagor, any other assignee or pledgee, or other
successor in interest of the mortgagor, then, to the extent of payment, the insurer
shall be exonerated of liability to make payment to the mortgagee; however, the
person to whom payment was made shall be accountable and liable to the mortgagee

for the sumsreceived. +

pledge of the mortgagor'srightsto insurance does not modify the obligations of

any the insurer under any simple or standard or other loss payee clause of its
insurance policy.

C. A moertgage pledge of the mortgagor's rights under policies of

insur ance covering an immovable shall not be invalid, ineffective, or fraudulent

against other creditors by reason of the mortgagor's freedom to use, commingle, or

dispose of proceeds from of the insurance tess-of-the-mortgaged-property, or by

reason of the mortgagee'sfailureto require the mortgagor to account therefor for the
proceeds.
Section 3. R.S. 10:9-102(a)(2) is hereby amended and reenacted to read asfollows:

89-102. Definitions and index of definitions
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(@) Chapter 9 definitions. In this Chapter:

(2) "Account," except as used in "account for," means aright to payment of
amonetary obligation, whether or not earned by performance, (i) for property that
has been or isto be sold, leased, licensed, assigned, or otherwise disposed of, (ii) for
services rendered or to be rendered, (iii) for a policy of insurance issued or to be
issued, (iv) for a secondary obligation incurred or to be incurred, (v) for energy
provided or to be provided, (vi) for the use or hire of avessel under acharter or other
contract, (vii) arising out of the use of a credit or charge card or information
contained on or for use with the card, or (viii) aswinningsin alottery or other game
of chance operated or sponsored by a state, governmental unit of a state, or person
licensed or authorized to operate the game by a state or governmental unit of a state.
The term includes health-care-insurance receivables. The term further includes any

right to payment ew

out of or measured by production of oil, gas, or other minerals, or isotherwise

attributabletoamineral right, whether or not thepayment isclassified asrent

under the Mineral Code, except that the term does not include bonuses, delay

rentals, royalties, or shut-in payments payable to a landowner or mineral

servitude owner under a mineral lease, nor does the term include other

paymentsto them that are classified asrent under the Mineral Code. Theterm

does not include (i) rights to payment evidenced by chattel paper or an instrument,
(ii) tort claims, (iii) deposit accounts, (iv) investment property, (v) letter-of-credit
rightsor lettersof credit, (vi) rightsto payment for money or funds advanced or sold,
other than rights arising out of the use of a credit or charge card or information

contained on or for use with the card, (vii) life insurance policies or rights to
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payment or claims thereunder, or (viii) judgments or rights to payment represented
thereby.
Revision Comments - 2014

The 2014 revision of the definition of "account” in this Section, made in
tandem with the enactment of Civil Code Article 3172 (Rev. 2014), isintended to
ensure that "accounts' as defined in this section and the kinds of mineral payments
susceptible of encumbrance by pledge under Civil Code Article 3172 (Rev. 2014)
are mutually exclusive. Bonus, delay rentals, royalties, and shut-in payments
payable to alandowner or mineral servitude owner under amineral lease, aswell as
any other payments to them that are classified asrent under the Mineral Code, do not
constitute "accounts' susceptible of encumbrance by a security interest under this
Chapter but instead are encumbered by a pledge under Civil Code Art. 3172. See
Comment (d) to Civil Code Art. 3172 (Rev. 2014).

Section4. Civil CodeArticles3176, 3177, 3178, 3179, 3180, 3181, 3182, 3183, and

3184 are hereby repeal ed.

Section 5. The LouisianaState Law Instituteis hereby authorized to add Comments

for Civil Code Articles 3359 and 3364 to read as follows:

Art. 3359. Duration of recordation of judicial mortgage

* * *

Revision Comments - 2014

(@ This Article expressly declares that the effect of recording a judgment
ceases ten years after the date of the judgment. This continues the interpretation of
Article 3369 of the Louisiana Civil Code of 1870 and isimplicit in present Article
3357 (Rev. 2014).

(b) Thefailureto reinscribe ajudicial mortgage within ten years of its date
causes the effect of recordation to cease. As the courts have observed, there is a
common misunderstanding as to the relationship between reinscribing a judicial
mortgage and obtaining a judgment of revival under C.C.P. Art. 3334. Bank One
Louisianav. Lacobee, 811 So0.2d 164 (La. App. 2d Cir. 2002). Seeaso Brunstonv.
Hoover, 945 So.2d 852 (La. App. 3d Cir. 2006) and Mouton v. Watson, 500 So.2d
792 (La App. 1st Cir.1986). Under Article 3300 (Rev. 2014), ajudicial mortgage
is created by the filing of a money judgment in the mortgage records. This Article
provides that the effect of recordation of a judgment creating a judicial mortgage
ceases ten years after the date of the judgment. A notice of reinscription filed in
accordance with Article 3362 (Rev. 2014) continues the effect of recordation of a
judicial mortgage, without the necessity of filing a judgment reviving the original
judgment. The judgment itself prescribes, however, if asuit to reviveit isnot filed
within ten years of its date and a judgment reviving it obtained in due course. If the
judicial mortgage is not reinscribed, the effect of recordation ceases whether or not
prescription on the underlying judgment is interrupted by a suit for revival. If the
judicial mortgage is reinscribed, it nevertheless becomes unenforceable when the
underlying judgment prescribes. Accordingly, Article 3368 (Rev. 2014) permitsthe
recorder to cancel theinscription from his records upon the request of any person if
the regquest is accompanied by a certificate from the clerk of the court rendering the
judgment that no suit hasbeen filed for itsrevival withinthetimerequired by Article
3501 (Rev. 1983) or is accompanied by afinal and definitive judgment of that court
rejecting the demands of the plaintiff in a suit to revive it.
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Art. 3364. Effect of timely recordation of notice or reinscription
* * *
Revision Comments - 2014

Under this Article, reinscription is effective when anotice of reinscriptionis
filed. The effect of the original recordation is extended for ten years from that time.

Section 6. The L ouisiana State Law Institute is hereby authorized to amend or to
provide headings in the Civil Code and the Louisiana Revised Statues of 1950.

Section 7. This Act shall become effective on January 1, 2015.

The original instrument was prepared by Julie J. Baxter. The following
digest, which does not constitute a part of the legidative instrument, was
prepared by Jerry G. Jones.

DIGEST
Peacock (SB 89)

Present law Title XX provides for "Of Pledge.”
Proposed law provides for "Security” and provides for "Pledge” in new Title XX-A.
Present law (C.C. Art. 3133) provides the definition of pledge.

Proposed law provides that an obligor is obligated to fulfill his obligation out of all of his
property, present and future.

Present law (C.C. Art. 3133.1) provides how pledges relate to Chapter 9 of the Louisiana
Commercial Laws.

Proposed law suppresses this provision.

Present law (C.C. Art. 3134) provides that there are the two kinds of pledge; pawn and
antichresis.

Proposed law provides that in the absence of a preference an obligor's property is available
to all of his creditors and the proceeds of its sale are distributed ratably.

Present law (C.C. Art. 3135) provides the distinction between pawn and antichresis.

Proposed law provides that awritten contract can restrict the obligee's recourse against the
obligor to a particular property or a specified class or kind of property.

Present law (C.C. Art. 3136) provides that every lawful obligation can be enforceable by
pledge.

Proposed law provides a definition of "security” but it does not change the law.
Present law (C.C. Art. 3137) providesthat if the principal obligation is conditional then the
pledgeis confirmed or extinguished with it.
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Proposed law clarifies the law by providing that security can be either personal or real and
provides definitions of "persona” and "real” property.

Present law (C.C. Art. 3138) providesthat if the obligation is null then so too is the pledge.

Proposed law provides that suretyship, privilege, mortgage, pledge, and a security interest
established to secure a performance of an obligation are kinds of security.

Present law (C.C. Art. 3139) providesthat anatural obligation can be the basis of a pledge.

Proposed law does not change the law. It provides that the laws of security interest are
defined by the Uniform Commercial Code.

Present law (C.C. Art. 3140) provides that pledge can be given in money and for any other
object.

Proposed law provides that unless expressly permitted by law, a clause in a contract that
providesin advance that the ownership of athing given as security will transfer upon default
in performance of the obligation is absolutely null.

Proposed law providesfor anew Title XX-A, "Pledge’.

Present law (C.C. Art. 3141) provides that a pledge can be given for another's debt.
Proposed law provides a definition of "pledge".

Present law (C.C. Art. 3142) provides that a debtor can give in pledge whatever belongsto
him, but cannot confer to a creditor any further right than what he himself has.

Proposed law clarifies the law by providing an exhaustive list of things susceptible of
pledge.

Present law (C.C. Art. 3143) provides that to determine whether a thing given in pledge
belonged to the debtor, reference must be made to the time when the pawn was made.

Proposed law clarifies that a contract by which a person purports to pledge a thing that is
susceptible of encumbrance by security interest does not create apledge under this Title, but
may create a security interest in the thing.

Present law (C.C. Art. 3144) provides that when the debtor pledges a thing not owned and
then subsequently acquires ownership of thing pledged, his ownership relates back to the
time of the contract and the pledge is good.

Proposed law provides that a pledge is an accessory to the obligation that it secures.

Present law (C.C. Art. 3145) provides that one may pledge another's property so long as it
iswith the express or tacit consent of the owner.

Proposed law providesthat apledge givesthe pledgeetheright to be satisfied from the thing
pledged and its fruitsin preference to unsecured creditors of the pledgor.

Present law (C.C. Art. 3146) provides that the tacit consent of the owner must be inferred
from circumstances so strong as to leave no doubt of the owner's intention.

Proposed law provides that a pledge may be given to secure the performance of any lawful
obligation.

Present law (C.C. Art. 3147) providesthat aslong asthe owner of thething pledged refrains
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from claiming it, the debtor cannot seek to have it restored until his debt has been
discharged.

Proposed law provides a new rule that is similar to the rule for contracts of mortgage
wherein a pledge that secures an obligation other than the payment of money secures the
claim of the pledgee for the damages he may suffer from the breach of the obligation.

Present law (C.C. Art. 3148) provides that the pledge of a thing by fiduciaries requires
authorization in the manner prescribed by law.

Proposed law provides that a person may pledge his property to secure an obligation of
another person.

Present law (C.C. Art. 3149) providesthat amandatary cannot give athing in pledge unless
he has express power to do so or the principal gives his consent.

Proposed law provides the formal requirements of a contract of pledge.

Present law (C.C. Art. 3150) provides that pledges by cities or other corporations can only
be given in pledge according to their acts of incorporation.

Proposed law provides a new rule, which is similar to a similar rule for contracts of
mortgage, that a written contract of pledge need not be signed by the pledgee because his
acceptance is presumed.

Present law (C.C. Art. 3151) was repealed by Acts 1980, No. 150.

Proposed law providesthat a contract of pledge may be established only by a person having
the power to alienate the thing pledged.

Present law (C.C. Art. 3152) providesthat it isessential that the creditor be put in possession
of the thing pledged and that he receive actual delivery.

Proposed law provides that a pledge given over a thing that the pledgor does not own is
established when the thing is acquired by the pledgor and the other requirements for the
establishment of the pledge have been satisfied.

Present law (C.C. Art. 3153) provides that delivery is only necessary for corporeal things
pledged.

Proposed law providesthat apledgeiswithout effect asto third personsunlessit hasbecome
effective between the parties and is established by written contract.

Present law (C.C. Art. 3154) providesthat every corporeal thing susceptibleof alienation can
be pawned, even money.

Proposed law providesfor the requirements that must be satisfied for a pledge of thelessor's
rights in the lease of an immovable and its rents to have effect against third persons.

Present law (C.C. Art. 3155) provides that incorporeal movables, such as credits, can be
pawned.

Proposed law provides that if the thing pledged is another person's obligation not arising
under the lease of an immovable, the pledge is effective against third persons only from the
time that the obligor has actual knowledge of the pledge or has been given notice of it.

Present law (C.C. Art. 3156) providesthat when adebtor wishesto pawn aclaim on another
person, he must make atransfer of it in the act of pledge and deliver to the creditor to whom
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it istransferred the note or instrument that provides its existence.

Proposed law provides that the pledgee is not obligated to return the pledged thing until all
secured obligations have been extinguished.

Present law (C.C. Art. 3157) providesthat pawn investsthe creditor with theright of having
his debt satisfied by privilege in preference to other creditors out of the thing pledged.

Proposed law provides that the contract of pledge isindivisible.

Present law (C.C. Art. 3158) provides for the formalities and contents of a pledge and the
requirements for pledge of promissory notes and other written obligation to be effective
against third persons.

Proposed law provides a new rule wherein if agreed in a written contract of pledge of a
movable upon failure of performance of the secured obligation, the pledgee may dispose of
the thing pledged.

Present law (C.C. Art. 3159) provides for the necessary formalities for an act of pledge in
favor of banks to be effective.

Proposed law provides that the pledgeeis entitled to receive the fruits of the thing pledged,
to retain it as security, and to apply it to the secured obligation.

Present law (C.C. Art. 3160) was repealed by Acts 1988, No. 243.

Proposed law provides that the pledgee may apply collections from the third person's
obligation to the secured obligation even if the secured obligation has not yet matured.

Present law (C.C. Art. 3161) was repealed by Acts 1900, No. 157.

Proposed law provides the notice that is required when performance is to be made by an
obligor of a pledged obligation and what performance of that obligation accomplishes.

Present law (C.C. Art. 3162) provides that if thing pledged was a corporeal movable or
evidence of acredit or other instrument under private signature the privilege does not subsist
on the pledge unless the thing is actually put and remains in the possession of the creditor
or agree-upon third person.

Proposed law provides a new rule wherein the obligor may assert against the pledgee any
defense arising out of the transaction that gave rise to the pledged obligation, or assert any
other defense that arises against the pledgor before the obligor has been given written notice
of the pledge.

Present law (C.C. Art. 3163) providesthat when several things have been pawned, the owner
cannot retake one of the things unless the whole debt is satisfied.

Proposed law provides a new rule wherein a clause prohibiting pledge is without effect.

Present law (C.C. Art. 3164) providesthat creditorsin possession of the pledge enjoy aright
of retention until the whole debt is paid.

Proposed law providesthat partiesto a contract from which a pledged obligation arises can
agree to modify or terminate the contract or substitute a new contract, and if made in good
faith is effective against the pledgee without his consent.

Present law (C.C. Art. 3165) provides the rights of a pledgee upon debtor's default and the
procedure to enforce those rights.
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Proposed law provides that upon the modification of a contract from which a pledged
obligation arises, the substitution of a new contract encumbers the corresponding rights of
the pledgor.

Present law (C.C. Art. 3166) provides that until the debtor is divested of his property, he
remains the proprietor of the pledge.

Proposed law provides that the pledgor and pledgee may agree that a modification or
termination of the contract from which the pledged obligation of athird person arises or a
new contract is substituted is a default by the pledgor.

Present law (C.C. Art. 3167) providesthat the creditor isresponsiblefor loss or decay of the
pledge that is the result of his fault; the debtor is responsible to the creditor for necessary
expenses incurred for the preservation of the thing pledged.

Proposed law provides that the pledgee is not bound for the pledgor's obligations.

Present law (C.C. Art. 3168) providesthat thefruits of thething pledged are part of it so they
remain in the hands of the creditor; but the creditor must give an account of them to the
debtor or deduct them from the amount due him.

Proposed law provides the requirements for a contract establishing a pledge of the lessor's
rightsin the lease of an immovable and its rents.

Present law (C.C. Art. 3169) providesfor the imputation of interest earned by credit that is
pledged.

Proposed law providesthat the pledge of thelessor'srightsin thelease of animmovableand
its rents is without effect as to third persons unless the contract establishing the pledge is
recorded in the manner prescribed by law, nevertheless, the pledge is effective against the
lessee from the time that he is given written notice of the pledge.

Present law (C.C. Art. 3170) provides that the creditor can enforce the pledgee's right to
enforce payment of credit pledged but when received, he must apply it to the payment of the
debt due and any excess given to the pledgor.

Proposed law provides that a pledge of the lessor's rightsin the lease of an immovable and
its rents may be established in an act of mortgage of the immovable.

Present law (C.C. Art. 3171) providesthat the pawn cannot be divided between the heirs of
the debtor or creditor.

Proposed law provides that a pledge can be established over all or part of the leases of an
immovable, even those not yet in existence, and that it can be made effective against third
persons.

Present law (C.C. Art. 3172) provides that if the proceeds of the sale exceed the debt, the
surplus shall be given to the owner; if there is a deficit, the creditor can claim the balance
from the debtor's other property.

Proposed law provides that the owner of land or holder of a mineral servitude can pledge
bonuses, delay rentals, royalties, and shut-in payments by express provision in a contract
establishing a pledge.

Present law (C.C. Art. 3173) provides that debtor taking pledge without the creditor's
consent commits a sort of theft.

Proposed law provides under what circumstances a pledgee shall account to other pledgees
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for rent collected.

Present law (C.C. Art. 3174) providesthat acreditor who has been deceived on the substance
or quality of the thing pledged can demand another thing or immediate payment.

Proposed law provides that a pledge of the lessor's rights in the lease of an immovable and
its rents does not entitle the pledgee to cause the rights of the lessor to be sold by judicial
process, any clause to the contrary is absolutely null.

Present law (C.C. Art. 3175) provides that the creditor cannot acquire the thing through
acquisitive prescription.

Proposed law provides that in all matters not provided for in Chapter 2 of this Title, the
pledge of the lessor's rights in the lease of an immovable and its rents is governed by the
provisions of the first Chapter of this Title.

Present law (C.C. Art. 3176) provides that the antichresis shall be written; the creditor
acquires the right of reaping the fruits the immovable produces so long as he annually
deducts their proceeds from the interest and then from the principal of the debt.

Proposed law repeal s this provision.

Present law (C.C. Art. 3177) provides that the creditor must pay the taxes, annual charges,
and repairs for the property, unless agreed otherwise.

Proposed law repeal s this provision.

Present law (C.C. Art. 3178) provides that before full payment the debtor cannot claim the
enjoyment of the immovable given in pledge; however, the creditor can compel the debtor
to retake the enjoyment of the immovable.

Proposed law repeal s this provision.

Present law (C.C. Art. 3179) provides that the creditor does not become owner of the
pledged immovable upon failure of payment at a stated time; any clause to the contrary is
null.

Proposed law repeal s this provision.

Present law (C.C. Art. 3180) provides that an agreement that fruits or revenues be
compensated with interest can be performed in any way not prohibited by law.

Proposed law repeal s this provision.

Present law (C.C. Art. 3181) provides that every provision on antichresis cannot prejudice
the rights that a third person may have on the immovable; the creditor in possession of the
immovable cannot have any right of preference to other creditors.

Proposed law repeal s this provision.

Present law (C.C. Art. 3182) relative to privileges, provides that the debtor has general
liability.

Proposed law repeal s this provision.

Present law (C.C. Art. 3183) relative to privileges, provides that the property of the debtor
isthe common pledge of hiscreditors and the proceeds of its sale must be distributed among
them ratable unless otherwise there exist some lawful causes of preference.
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Proposed law repeal s this provision.

Present law (C.C. Art. 3184) relativeto privilege, providesthat privilege and mortgages are
lawful causes of preference.

Proposed law repeal s this provision.

Present law (C.C. Art. 3346) rel ativeto recordation, providesfor the place of recordation and
the duty of the recorder relative to an instrument creating, establishing, or relating to a
mortgage or privilege over an immovable.

Proposed law provides the place where the instrument creating, establishing, or relating to
amortgage or privilege over an immovable, or the pledge of the lessor's rights in the lease
of an immovable and its rents must be recorded and the duty of the recorder.

Present law (C.C. Art. 3354) relative to recordation, provides the applicability of Chapter
2 of Title XXI1-A of Book 111 of the Civil Code.

Proposed law provides that the provisions of Chapter 2 of Title XXI11-A of Book Il of the
Civil Code apply to mortgages and privileges encumbering immovables and to pledges of
the lessor's rights in the lease of an immovable and its rents.

Present law (C.C. Art. 3355) provides that mortgages or privileges affecting property in
several parishes may be executed in multiple originals for recordation in each of the severa
parishes; acertified copy of aninstrument that recorded in the records of a parish need only
describe property that is within the parish where it isfiled.

Proposed law retains present law but adds pledges to this provision.

Present law (C.C. Art. 3356) provides for the transfers, amendments, and releases of an
obligation secured by a mortgage.

Proposed law retains present law but adds pledges to this provision.

Present law (C.C. Art. 3357) providesthat the effect of recordation of an instrument creating
amortgage or evidencing a privilege ceases ten years after the date of the instrument.

Proposed law retains present law but adds pledges to this provision.

Present law (C.C. Art. 3358) provides that the duration of recordation of an instrument
creating amortgage or evidencing a vendor's privilege matures nine years or more after the
date of theinstrument, the effect of recordation ceases six years after the latest maturity date
described in the instrument.

Proposed |law retains present law but adds pledges to this provision.

Present law (C.C. Art. 3359) provides that the effect of recordation of ajudgment creating
ajudicial mortgage ceases ten years after the date of the judgment.

Proposed law retains present law but clarifies it with new Comments.

Present law (C.C. Art. 3360) provides for the duration of recordation of a mortgage given
by atutor, curator, or succession representative.

Proposed law retains present law.

Present law (C.C. Art. 3361) provides that if prior to the cessation of the effect of
recordation, an instrument isrecorded that amends arecorded mortgageor privilegethenthe
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effect of recordation is determined by reference to the maturity of the obligation last
becoming due as amended.

Proposed law retains present law but adds pledges to this provision.

Present law (C.C. Art. 3362) providesfor the method of reinscribing arecorded instrument
that has created a mortgage or evidenced a vendor's privilege by recording a signed written
notice of reinscription.

Proposed law retains present law but adds pledges to this provision.

Present law (C.C. Art. 3363) provides that the method of reinscribing provided in the
Chapter isexclusive.

Proposed law retains present law but adds pledges to this provision.

Present law (C.C. Art. 3364) provides that the effect of a timely recorded notice of
reinscription continues for ten years from the date the notice is recorded.

Proposed law retains present law but clarifies it with a Comment.
Present law (C.C. Art. 3365) provides that if the notice of reinscription was recorded after
the effect of recordation has ceased, the effects of recordation continue but only for tenyears

from the time the notice of reinscription was recorded.

Proposed law retains present law with some technical clarification to the text, adds pledges
to this provision, and removes some of the text of the accompanying Comments.

Present law (C.C. Art. 3366) provides for the form and consent for the cancellation upon
request of a mortgage or privilege by the recorder of mortgages.

Proposed law retains present law but adds pledges to this provision.

Present law (C.C. Art. 3367) provides that if the effect of recordation ceases for lack of
reinscription, the recorder upon receipt of a written signed application shall cancel the
recordation of the mortgage or privilege.

Proposed law retains present law but adds pledges to this provision.

Present law (C.C. Art. 3368) providesfor the cancellation of aprescribed judicial mortgage.

Proposed law clarifiesthelaw by providing that both atimely reinscription and atimely suit
for revival are necessary for ajudicial mortgage to continue to have effect.

Present law (R.S. 9:4401) providesfor conditional or collateral assignment of leasesor rents.

Proposed law provides that any obligation may be secured by a pledge of the rights of a
lessor or sublessor in the lease or sublease of an immovable and its rents.

Present law (R.S. 9:4402) there is no present law.
Proposed law provides the right of the pledgee to cash proceeds of rent.
Present law (R.S. 9:4403) there is no present law.

Proposed law provides the transitional filing rules for assignments of leases and rents
recorded prior to January 1, 2015.
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Present law (R.S. 9:5386) provides for mortgages including collateral assignments and the
pledge of certain incorporea rights.

Proposed law clarifies the law by providing that a mortgage of an immovable may contain
apledge of the mortgagor's rights under policies of insurance covering the immovable and
the procedure detailing how to pledge a mortgagor's right to insurance.

Present law (R.S. 10:9-102) provides for the definition of "Account” for Chapter 9 of Title
10 of the Louisiana Revised Statutes of 1950.

Proposed law provides a new definition of "Account” for Chapter 9 of Title 10 of the
Louisiana Revised Statutes of 1950.

Proposed law repeals Civil Code Articles 3176, 3177, 3178, 3179, 3180, 3181, 3182, 3183,
and 3184.

Proposed law authorizesthe Louisiana State Law Institute to add Commentsfor Civil Code
Articles 3359 and 3364.

Proposed law authorizes the Louisiana State Law Institute to amend or to provide headings
in the Civil Code and the Louisiana Revised Statutes of 1950.

Effective January 1, 2015.

(Amends Title XX of Book Il of the Civil Code, consisting of C.C. Arts. 3133 through
3140, C.C. Arts. 3346, 3354, 3355, 3356, 3357, 3358, 3361, 3362, 3363, 3365, 3366, 3367,
and 3368, the heading of Part IV of Chapter 1 of Code Title XX-A of Code Book |11 of Title
9 of the L ouisianaRevised Statutes of 1950, R.S. 9:4401 and 5386, and R.S. 10:9-102(a)(2);
adds Title XX-A of Book 11 of the Civil Code to consist of C.C. Arts. 3141 through 3175,
R.S. 9:4402 and 4403; repeals C.C. Arts. 3176, 3177, 3178, 3179, 3180, 3181, 3182, 3183,
and 3184).

Summary of Amendments Adopted by Senate

Committee Amendments Proposed by Senate Committee on Judiciary A to the
original bill

1. Amends proposed law CC 3140 relative to nullity of agreement of forfeiture
to provide exception for a clause expressly permitted by law.
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