10

11

12

13

14

15

16

17

SLS 14RS-537 ENGROSSED

Regular Session, 2014
SENATE BILL NO. 480

BY SENATOR WALSWORTH

PROCUREMENT CODE. Providesrelative to the merging of the Professional, Personal,
Consulting and Socia Services Procurement Code with the Louisiana Procurement Code.
(/1/15)

AN ACT
To amend and reenact Chapter 17 of Subtitle 111 of Title 39 of the Louisiana Revised
Statutes of 1950, to be comprised of R.S. 39:1551 through 1554.1, 1556 through
1558, 1561 through 1569.1, 1571 through 1572, 1581, 1586 through 1587, 1593
through 1598, 1600 through 1608, 1611 through 1633, 1641 through 1644, 1646,
1651 through 1658, 1661 through 1662, 1671 through 1673, 1676 through 1679,
1681 through 1685, 1691 through 1692, 1695 through 1697, 1702 through 1710,
1716, 1731 through 1736, and 1751 through 1755, and to repeal Chapter 16 of
Subtitle 11 of Title 39 of the L ouisiana Revised Statutes of 1950, comprised of R.S.
39:1481 through 1526, relative to the procurement code; to providefor procurement
by public bodies, including provisions for a central purchasing agency, for
procurement regulations, and for source selection for items to be purchased and
methods for such purchases; to provide for definitions and access to procurement
information; to provide for the authority and duties of the commissioner of
administration with respect to procurement; to provide for certain appoi ntments and
qualifications; to providefor mandatory information requirements; to providefor bid

procedures and for types of contracts; to provide for contract modification,
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termination, and contract clauses; to provide for legal and contractual remedies and

for administrative appeals; to provide for cooperative purchasing; to provide with

respect to conflicts with other provisions of law; to provide for changes in
designations by the Louisiana State Law Institute; to provide for an effective date;
and to provide for related matters.

Be it enacted by the Legislature of Louisiana:

Section 1. Chapter 17 of Subtitle 111 of Title 39 of the L ouisiana Revised Statutes
of 1950, comprised of R.S. 39:1551 through 1554.1, 1556 through 1558, 1561 through
1569.1, 1571 through 1572, 1581, 1586 through 1587, 1593 through 1598, 1600 through
1608, 1611 through 1633, 1641 through 1644, 1646, 1651 through 1658, 1661 through 1662,
1671 through 1673, 1676 through 1679, 1681 through 1685, 1691 through 1692, 1695
through 1697, 1702 through 1710, 1716, 1731 through 1736, and 1751 through 1755, is
hereby amended and reenacted to read as follows:

CHAPTER 17. LOUISIANA PROCUREMENT CODE
PART I. GENERAL PROVISIONS
SUBPART A. SHORT TITLE, PURPOSES,
CONSTRUCTION, AND APPLICATION

§1551. Short title

This Chapter shall be known as and may be cited as the Louisiana
Procurement Code.
81552. Purposes, rules of construction

A. Interpretation. This Chapter shall be construed and applied to promote
its underlying purposes and policies.

B. Purposes and policies. The underlying purposes and policies of this

Chapter are:

(1) To smplify, clarify, and modernize the law governing procurement by
this state.
(2) To permit the continued development of procurement policies and

practices.
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(3) To provide for increased public confidence in the procedures followed
in public procurement.

(4) Toensurethefair and equitable treatment of all persons who deal with
the procurement system of this state.

(5) To provide increased economy in state procurement activities by
fostering effective competition.

(6) To provide safeguards for the maintenance of a procurement system of
quality and integrity.

81553. Construction

A. Supplementary general principles of law applicable. To the extent not
inconsistent with the particul ar provisionsof thisChapter, theprinciplesof Louisiana
law shall supplement its provisions.

B. Obligation of good faith. Every contract or duty within this Chapter
imposes an obligation of good faith inits performance or enforcement. "Good faith”
means honesty in fact in the conduct or transaction concerned and the observance of
reasonable commercia standards of fair dealing.

81554. Application of this Chapter

A. Genera application. This Chapter applies only to contracts solicited or
entered into after the effective date of this Chapter unless the parties agree to its
application to a contract entered into prior to the effective date.

B. Application to state procurement. Except as otherwise provided A
Subseettons-C-andb below, this Chapter shall apply to every expenditure of public
funds irrespective of their source, including federal assistance monies except as
otherwise specified in Subsection (F) below, by this state, acting through a
governmental body defined herein, under any contract for supplies, services, or
major repairs defined herein, except that this Chapter shall not apply to either grants
or contracts between the state and its political subdivisions or other governments,
except as provided in Part VII (Intergovernmental Relations). Notwithstanding any

other provision of this Chapter, theprovisionsof R.S. 38:2181 through R.S. 38:2316
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38:2318 shall governthe procurement of construction and the selection of architects,
engineers, and landscape architects by governmental bodies of this state, and R.S.
38:2181 through R.S. 38:2316 38:2318 shall not apply to any procurement of
supplies, services, or major repairs by the state except-thatthe provisonsof RS

C. Procurement by the governor. Notwithstanding any other provisions of
this Chapter, the governor shall procure al materias, supplies, equipment, and
contractual servicesrequired for thegovernor'smansion, the cafeteriaoperatedinthe
state capitol, and similar agencies. The procurement shall, insofar as practicable, be
in accordance with the provisions of this Chapter.

D. Exclusions. (1) This Chapter shall not be construed to change, affect,
increase, or relieve the requirements of:

(@ RS 42:261 through R.S. 42:264, regarding the retaining and

employment of lawyers.

&) R.S. 23:3025, as regarding the purchase of products or services from

individuals who are blind.

(2) This Chapter shall not be applicable to the legidative and judicial
branches of state government or to any agency within the legidative branch of state
government.

(3) Theofficefor citizenswith developmental disabilitiesinthe Department
of Health and Hospitals shall be exempt from the requirements of R.S. 39:1643 in
order to lease residentia living options for mentally tetarced disabled or
developmentally disabled individuals without carrying out the competitive sealed
bidding requirement of this Chapter.

(4) This Chapter shall not be applicable to any hospital owned or operated

by the state through the Department of Health and Hospitals for the purchase of
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supplies, materials, and equipment from a qualified group purchasing organization
if the Department of Health and Hospitals, with the concurrence of the division of
administration, has determined that the cost islessthan the state procurement prices,
and that it isin the best interest of the state to purchase the supplies, materials, and
eguipment from the qualified group purchasing organization.

(5) This Chapter shall not be applicable to the purchase of any medical
suppliesor medical equipment from aqualified group purchasing organizationif the
commissioner of administration has determined that it isin the best interest of the
state to purchase the medical supply or medical equipment from the qualified group
purchasing organization. An annual report on the number, type, and volume of such
procurements shall be made to the commissioner of administration, the speaker of
the House of Representatives, and the president of the Senate.

(6) The provisions of this Chapter shall not be applicable to the State Bond
Commissioninthesolicitation of bidsfor printing of financial documents. However,
the State Bond Commission shall obtain a minimum of three written or telefaxed
bids from separate vendors which meet the criteria required by the State Bond
Commission for printing of financial documents.

(7) Theprovisionsof thisChapter shall not be applicableto interinstitutional
agreements between co-owners of intellectual property when one co-owner is a
Louisianaregionally accredited college, technical school, or university.

§1562-1 (8) Contracts awarded by an agency for the benefit of an industry,
payment of which comes from self-generated funds received from that industry, are
exempt from the requirements of thisPart Chapter provided that any such contract
is awarded through a competitive process.

E.(1) Politica subdivisions authorized to adopt this Chapter. The
procurement of supplies, services, magor repairs, and construction by political
subdivisions of this state shall bein accordance with the provisions of Chapter 10 of
Title 38 of the Louisiana Revised Statutes of 1950, except that al political

subdivisions are authorized to adopt al or any part of this Chapter and its
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accompanying regulations.

(2) Additionally, al political subdivisions which are not subject to this
Chapter may adopt the provisons of R.S. 39:3598:139:1600(D) and its
accompanying regulations.

F. Compliancewithfederal requirements. Whereaprocurement involvesthe
expenditure of federal assistance or contract funds, the procurement officer shall
comply with such federal law and authorized regulations which are mandatorily
applicable and which are not reflected in this Chapter.

G. Applicableto Department of Public Safety and Corrections.

2 Becausethe prison enterprise system operates under the constraints of an
income statement, the secretary of the Department of Public Safety and Corrections
shall havethe authority, notwithstanding any other provisionsof law, to purchasefor
that system used agricultural and industrial equipment sold at public auction which
shall result in savings to the correctional system, according to the following terms
and conditions:

€& (1) Theused agricultural and industrial equipment shall be purchased by

the secretary within the price range set by the directorof-stateparchasig state chief

procurement officer in his statement of written approval for the purchase which

must be obtained by the secretary prior to purchase.
by (2) The secretary shall certify in writing to the director—of——state

purehashg state chief procurement officer all of the following:

(@) The price for which the used equipment may be obtained.

t+y(b) The plan for maintenance and repair of the equipment and the cost
thereof.

tH(c) The savings that will accrue to the state because of the purchase of
the used equipment.

tv)(d) The fact that following the procedures set out in the Louisiana

Procurement Code will result in the loss of the opportunity to purchase the
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equipment.

H. Exemption for inmate canteens and the employee commissary of the
L ouisiana State Penitentiary. Whenever, for sound economic reasons and improved
administrative procedures, the secretary of the Department of Public Safety and
Corrections certifiesin writing that it is not practical to comply with the provisions
of this Chapter, the Department of Public Safety and Corrections may procure the
various items for resale to inmates at the inmate canteens in state correctional
facilities and the various items for resale to employees of the department at the
employee commissary of the Louisiana State Penitentiary, without competitive
sealed bidding as required in R.S. 39:1594 and without complying with the
requirements of R.S. 39:1597. Any procurement pursuant to this Subsection is
exempt from the provisions of R.S. 39:1611. Any contract entered into pursuant to
this Subsection must have prior written approval of the commissioner of
administration, the Joint L egislative Committee on the Budget, and the attorney
genera, who shall only approve the contract if they determinein writing that it isin
the best interest of the state to enter into the contract. All such information shall be
of public record.

|. Plasmapheresis programs. All plasmapheresis programs operated for and
participated in by inmates in correctional facilities under the jurisdiction of the
Department of Public Safety and Corrections, or its designees or assignees, such as
private contractors operating correctional facilities under contract with the
department, shall operate only pursuant to acontract entered into independent of any
other contractsfor prison management or operation, and only pursuant to competitive
sealed bids on an individual basis at each pena institution and other facility in
accordance with this Chapter. Contracts presently in existence affecting all
plasmapheresis programs on site and off site shall be excluded and shall remainin
effect for the duration of the contract.

§1482(A) J. ThisChapter shall not apply tothefollowing procur ements:

(D(@) Professional services for engineering design contracts, construction
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contracts, or contracts for surveying pertaining to the maintenance and construction
of roads and bridges, flood control, integrated coastal protection, aviation, public
transportation, or public worksentered into by the Department of Transportation and
Development as provided in Part XI111-A of Chapter 1 of Title 48 of the Louisiana
Revised Statutes of 1950.

(b) Consulting servicecontractswith appraisers, foresters, economists, right-
of-way agents, title abstractors, asbestos abatement inspectors, negotiators,
accountants, and cost consultants relating to acquisition of rights-of-way for
maintenance and construction projects entered into by the Department of
Transportation and Devel opment.

(2) Grants or contracts or nonsocial service contracts or like business

agreements between the state and its political subdivisions or other governmental

entities, or between higher education boards and institutions under their jurisdiction;

§H482(B)K. ThisChapter shall not apply or affect licensed insurance agents

appointed as agents of record on policies insuring any of the state's insurable
interests. Nor shall it apply to or affect insurance consultants and actuaries when
used in lieu of agents of record, so long as fees paid do not exceed the commission
that would have been paid to said agents of record.

§H482(€)L. This Chapter shall not apply to those services performed by
architects, engineers, or landscape architectsasprovided for in t=SA-R.S. 38:2310-
through 38:2316 38:2318, nor shall the provisions of this Chapter affect or
otherwise limit the duties, functions, and jurisdiction of the Louisiana Architect
Selection Board, the Louisiana Engineer Selection Board, or the Louisiana
Landscape Architect Selection Board.

§H482(E)M. This Chapter shall not apply to any contract or like business

agreement to purchase professional, personal, consulting, or contract services
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required or utilized by the Louisiana Agricultural Finance Authority authorized
under the provisions of Chapter 3-B of Title 3 of the Louisiana Revised Statutes of
1950.

§H482(FN.(1) This Chapter shall not apply to those personal, professional,
or social services provided to the clients of the Department of Health and Hospitals,
the Department of Children and Family Services, the office of special education
services within the Department of Education, provided that the expense for these
special education services is five thousand dollars or less per child, corrections
services within the Department of Public Safety and Corrections, or the office of
juvenile justice, Department of Public Safety and Corrections, in the following
circumstances:

(8 When these services are accessed directly by clients through utilization
of medical vendor cards, with the clients arranging services with providers and
providers then billing the agency for payment.

(b) When clients of a particular program area are guaranteed freedom of
choicein selection of aprovider of services.

(c) When personal and professional services are arranged on a case-by-case
basis by aworker as the need arises.

(d) When social services are arranged on a case-by-case basis from a social
service provider qualifying under R.S. 39:3494-3A) 39:1619(B).

(e) When the using agency arranging social serviceson acase-by-case basis
makes no guarantee of specific sums of monthly or annual payment or referrals of
clientele.

(2) If personal, professional, or socia services are provided for the primary
benefit of asingle using agency provided for in R.S. 39:3482(F{1) 39: 1554(N), and
said agency exhibits budgetary and programmatic control over the provider of the
services, and the deliverables of the servicesareintended solely for the benefit of the
using agency, the provisions of this Chapter shall apply.

(3) This Chapter shall not apply to the use of professional services of
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physicianswho provide consul tative examinationsregarding applicantsfor disability
benefits under the Social Security act by the disability determinations service of the
Department of Children and Family Services.

(4) This Chapter shall not apply to the taking of Medicaid applications by
certified Medicaid enrollment centers for prospective Medicaid clients pursuant to
an agreement with the Department of Health and Hospitals and in accordance with
federal regulations.

§1482(H) O. This Chapter shall not apply to any contract or like business
agreement to hire professional, personal, consulting, or contract servicesrequired or
utilized by the State Market Commission under the provisionsof Part I-D of Chapter
5 of Title 3 of the Louisiana Revised Statutes of 1950.

§1482(H P. This Chapter shall not apply to any contract for a court reporter
or expert witness utilized by a governmental body for the purpose of taking
depositions, giving expert testimony, or other related mattersif such contract has a
total amount of compensation of less than five thousand dollars.

§1482(3) Q. ThisChapter shall not apply to any contract for the procurement
of individualized agreements for persons with developmental disabilities by the
Department of Health and Hospitals.

§H482(K) R.(1) ThisChapter shall not apply to contracts of an institution of
higher education or other agency of higher education, hereinafter collectively
referred to as "higher education entity”, to which the director—of-the-office—of

contractualreview state chief procurement officer has delegated authority to

procure services with private grant funds or federal funds specifically provided for
such purpose.

(2) Procurements conducted by a higher education entity operating under
delegation of authority as provided herein shall be made in accordance with all
federal requirements necessary for therecei pt and use of such privategrant or federal
funds, particularly with regard to competitive bidding requirementsfor procurement

of research services. Further, in making such procurements, such entity may also
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consider factors such as quality, reliability, expected life span, and compatibility
with existing equipment or research protocols, as permitted under federal guidelines.
81554.1. Federal block grants

The provisions of this Part Chapter shall be applicable to any goods and
services procured with funds pursuant to the federally enacted community services
block grant or community development block grant.

SUBPART B. DEFINITIONS
81556. Definitions

As used in this Chapter, the words defined in this Section shall have the
meanings set forth below, unless the context in which they are used clearly requires
a different meaning or a different definition is prescribed for a particular Part or
provision:

§1752(1) (1) " Agency" asused inthisPart Chapter and in Part V-A of this
Title shall have the same meaning ascribed to it as provided in R.S. 36:3(1).

§1591(9)(2) "Assembled" means the process of putting together all
component parts of an item of equipment by the manufacturer where the assembly
plant islocated within the territorial borders of the state of Louisiana. " Assembled”
shall not mean the reassembly of parts packed for shipping purposes.

4)(3) "Business’ means any corporation, partnership, individual, sole
proprietorship, joint stock company, joint venture, or any other legal entity through

which businessis conducted.

(4)" Central purchasing agency" meansthe officeof state procurement.

2)(5) "Change order" means a written order signed by the procurement
officer, directing the contractor to make changes which the ehanges-etatse-of-the
contract authorizes the procurement officer to order without the consent of the
contractor.

3)(6) "Chief procurement officer” means the state-director-of ptrchastg

person holding the position created in R.S. 39:1562 and the directors of

purchasing of the departments exempt from eentrat-purehasiag the office of state
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procurement by R.S. 39:1572.

§H4B4(AHED)(7) "Claims adjuster"” means an individual engaged in the
investigation, evaluation, and negotiation of property, casualty, and worker's
compensation insurance claims.

§H484ANA)(a)(8) " Complex procur ement” meansthat thepr ocur ement

requires any combination of supplies, services, consulting services, or major

repairsto fulfill aspecified scope of work. The scope of work isso complicated

or intricatethat factorsother than price must be evaluated in order to identify

the best value.

&a)(9) "Consulting service" meanswork, other than professional, personal,
or social service, rendered by either individuals or firms who possess specialized
knowledge, experience, and expertise to investigate assigned problems or projects
and to provide counsel, review, design, development, analysis, or advice in
formulating or implementing programs or services, or improvementsin programs or
services, including but not limited to such areas as management, personnel, finance,

accounting, planning, dataproecessifg; information technology, and advertising

contracts, except for printing associated therewith.

by The term "consulting service" includes the procurement of supplies and
services by a contractor without the necessity of complying with provisions of the
L ouisiana Procurement Code when such supplies and services are merely ancillary
to the provision of consulting services under a contingency fee arrangement, even
though the procurement of such suppliesor servicesdirectly by agovernmental body
would require compliance with the Louisiana Procurement Code. Supplies or
services ancillary to the provision of consulting services are those supplies or
services which assist the contractor in fulfilling the objective of his contract when
the cost for such supplies and servicesisless than the cost of providing consulting
services, as determined by the using agency.

4)(10) "Contract" means all types of state agreements, regardless of what

they may be called, including orders and documents purporting to represent

Page 12 of 137
Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 14RS-537 ENGROSSED

SB NO. 480

grants, which are for the purchase or_disposal of supplies, services, e mgjor

repairs, or any other item. It includes awards and notices of award; contracts of a

fixed-price, cost, cost-plus-a-fixed-fee, or incentivetype; contracts providing for the
issuance of job or task orders; leases; |etter contracts; and purchase orders. It also
includes supplemental agreements with respect to any of the foregoing.

5)(11) "Contract modification" means any written alteration in
specifications, delivery point, rateof delivery, period of performance, price, quantity,
or other provisions of any contract accomplished by mutual action of the parties to
the contract.

£6)(12) " Contractor" meansany person having acontract with agovernmental
body.

§1703(1)(13) "Cooperative purchasing”" means procurement conducted by or
on behalf of more than one public procurement unit or by a public procurement unit
with an externa procurement activity or by a private procurement unit.

§1591(1) (14) " Cost-reimbursement contract” means a contract under which
acontractor isreimbursed for costs which are allowable and allocablein accordance
with cost principles as provided for in regulations, and afee, if any.

§1522 (15) Ferthepurposeof-thisChaptertheterm"eourt" " Court" means
the Nineteenth Judicial District located in Baton Rouge and, in the event of an appeal
from such a court, the First Circuit Court of Appeal located in Baton Rouge.

A(16) "Data' means recorded information, regardiess of form or
characteristic.

8)(17) "Debarment" means the disqualification of a person to receive
invitations for bids or requests for proposals, or the award of any contract by any
governmental body, for a specified period of time commensurate with the
seriousness of the offense or the failure or the inadequacy of performance.

£9)(18) "Designee" means a duly authorized representative of a person
holding a superior position.

(19) "Electronic" means electrical, digital, magnetic, optical,
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electromagnet, or any other similar technology.

§1484(A)(16)(20) "Employee" means an individual drawing asalary from a
governmental body, whether elected or not, and any nonsaaried individual
performing personal services for any governmental body.

§1591(2)(21) "Established catalog price’ means the price included in a
catalog, price list, schedule, or other form that:

() Isregularly maintained by a manufacturer or contractor.

(b) Iseither published or otherwiseavailablefor inspection by customers, and

(c) Statespricesat which salesare currently or werelast madeto asignificant
number of buyers constituting the general buying public for the supplies or services
involved.

§1761(2)(22) "Externa procurement activity' meansany buying organization
not located in this state which, if located in this state, would qualify as a public
procurement unit. An agency of the United States government is an external
procurement activity.

263(23) "Governmental body" means any department, office, division,
commission, council, board, bureau, committee, institution, agency, government
corporation, or other establishment or official of the executive erjudictat-branches

branch of state government. For purposes of procurement of personal,

professional, consulting, and social services contracts, gover nmental shall not

includethejudicial branch of state gover nment.

HB4AY 1) (24) "Governmental entity” means any governmental unit
whichisnot included inthedefinition of "governmental body" in R.S. 39:3484(11+1)
39:1556(23).

@H(25) "Grant" means the furnishing by the state of assistance, whether
financial or otherwise, to any person to support aprogram authorized by law. It does
not include an award whaose primary purpose isto procure an end product, whether
in the form of supplies, services, or magjor repairs; a contract resulting from such an

award is not a grant but a procurement contract.
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(26) " Information technology", which includes telecommunications,

means those commodities subject to the authority of the office of infor mation

technology in accordance with R.S. 39:15.3.

23(27) "Installment-purchase contract" means a contract which is utilized
to procure supplies or equipment from a contractor where payment for the supplies
or equipment is made in aset of installment payments over afixed period of timein
accordance with the provisions of the contract, and in which the contractor agreesto
deliver title of the property to the governmental body in accordance with the terms
and conditions of the contract.

§15913)(28) "Invitation for bids" meansall documents, whether attached or
incorporated by reference, utilized for soliciting bids in accordance with the
procedures set forth in R.S. 39:1594.

§1496(€3(29) AstsedirrthtsChapterthterageney " | nter agency contract”

means any contract in which each of the parties thereto isa"governmental body" as
defined in R.S. 39:1484(11) 39:1556(23).

§1761(3)(30) "L ocal public procurement unit" means any parish, city, town,
governmental body, and any other subdivision of the state or public agency thereof,
public authority, public educational, health, or other institution, and to the extent
provided by law, any other entity which expends public funds for the acquisition or
leasing of supplies, services, mgor repairs, and construction, and any nonprofit
corporation operating a charitable hospital.

43)(31) "Major repairs’ meansthoserepairs payablewith fundsappropriated
in the general appropriations act, except those funds transferred from the operating
budget of one governmental body to supplement and complete a project under
contract by the division of administration facility planning and control section.

4(32) "May" denotes the permissive.

§H484(A)(E3)(33) "Negotiation” means the formulation of a contractual

relationship by

through discussions as may be allowed under this Chapter.
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(34) " Operating service' meansroutineoper ation of programs, existing

facilities, structures, buildings or real property that are not considered to be

professional, social, consulting, or personal services.

§H484(A14)(35) "Performance-based energy efficiency contract” means a
contract for energy efficiency services and equipment in which the payment
obligation for each year of the contract is either:

(a) Set as a percentage of the annual energy cost savings attributable to the
services or equipment under the contract, or

(b) Guaranteed by the person under contract to belessthan the annual energy
cost savings attributable to the services or equipment under the contract.

453(36) "Person" means any business, individual, union, committee, club,
or other organization or group of individuals.

§H484(A)16)(37) "Personal service" means work rendered by individuals
which requires use of creative or artistic skills, such as but not limited to graphic
artists, sculptors, musicians, photographers, and writers, or which requires use of
highly technical or unique individual skills or talents, such as but not limited to
paramedicals, therapists, handwriting analysts, foreign representatives, and expert
witnesses for adjudications or other court proceedings. A "foreign representative"
shall mean a person in aforeign country whose education and experience qualify
such person to represent the state in such foreign country.

£16}(38) "Practicable” means that which can be done or put into practice;
feasible.

§17614)(39) "Private procurement unit" means any independent institution
of higher education in this state.

+74(40) "Procurement” means the buying, purchasing, renting, leasing, or
otherwise obtaining any supplies, services, or magjor repairs. It aso includes all
functions that pertain to the obtaining of any public procurement, including
description of requirements, selection and solicitation of sources, preparation and

award of contract, and all phases of contract administration.
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48)3(41) "Procurement officer means any person authorized by a
governmental body, in accordance with procedures prescribed by regulations, to
enter into and administer contracts and make written determinations and findings
with respect thereto. The term also includes an authorized representative acting
within the limits of authority.

HB4A)(18)(a)(42) "Professiona service" means work rendered by an
independent contractor who has a professed knowledge of some department of
learning or science used by its practical application to the affairs of others or in the
practice of an art founded on it, which independent contractor shall include but not
be limited to lawyers, doctors, dentists, psychologists, certified advanced practice
nurses, veterinarians, architects, engineers, land surveyors, landscape architects,
accountants, actuaries, and clamsadjusters. A professionisavocation founded upon
prolonged and specialized intellectual training which enables aparticular service to
be rendered. The word "professional” implies professed attainments in special
knowledge as distinguished from mere skill. For contracts with a total amount of
compensation of fifty thousand dollars or more, the definition of "professional
service' shall be limited to lawyers, doctors, dentists, psychologists, certified
advanced practice nurses, veterinarians, architects, engineers, land surveyors,
landscape architects, accountants, actuaries, clams adjusters, and any other

profession that may be added by regulations adopted by the office of eentractuat

review state procur ement of the division of administration.
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§1761(5)(43) "Public procurement unit" means either a local public

procurement unit or a state public procurement unit.

§1591(#4)(44) "Purchase description” means specifications or any other
document describing the supplies, services, or mgjor repairs to be procured.

£293(45) "Purchase request" means that document whereby a using agency
requeststhat a contract be obtained for a specified need, and may include, but is not
limited to, the technical description of the requested item, delivery schedule,
transportation, criteriafor evaluation of solicitees, suggested sources of supply, and
information supplied for the making of any written determination and finding
required by this Chapter.

£26)(46) "Purchasing agency" means any governmental body which is
authorized by this Chapter or itsimplementing regulations, or by way of delegation

from the state dtrector-of purehastg chief procurement officer, to contract on its

own behalf rather than through the central contracting authority of the eentrat

purehashigagency office of state procurement.

24(47) "Quadlified group purchasing organization" means a service
organization, whether for profit or not, withamembership of at |east fifteen hospitals
within the United States, which contracts with suppliers for supplies and materials
used in hospitals and makes such contracts available to its members.

§1591(5)(48) "Request for proposals' meansall documents, whether attached
or incorporated by reference, utilized for soliciting proposalsin accordance with the

procedures set forth in
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this Chapter.

§1591(6)(49) "Resident business’ means one authorized to do and doing
business under the laws of this state, which either:

(d) Maintainsits principal place of businessin the state; or

(b) Employs a minimum of two employees who are residents of the state.

§1591#A(50) "Responsible bidder or efferor proposer” meansaperson who
has the capability in al respects to perform the contract requirements and the
integrity and reliability which will assure good faith performance.

§1591(8)(51) "Responsive bidder" means a person who has submitted a bid
under R.S. 39:1594 which conformsin all substantive respects to the invitation for
bids, including the specifications set forth in the invitation.

§1598-HAND)(52) Forpurpoesesof-thisSubpartreverse” Rever seauction”
means a competitive online solicitation process on the Internet for materials,
supplies, services, products, or equipment in which vendors compete against each
other onlinein real timein an open and interactive environment.

223(53) " Sed ed bidding" meansthereceipt of bidsprotected frominspection
prior to bid opening. Bids may be received in any manner specified in theinvitation
for bids including receipt by mail, by direct delivery, or through any secure
electronic interactive environment permitted by rule or regulation.

23}(54) "Services' means the furnishing of labor, time, or effort by a

isto perform an identifiabletask rather than to furnish an end item of supply.

(a) Servicesinclude but are not limited to the followinag:

(i) Maintenance, overhaul, repair, servicing, rehabilitation, salvage,

moder nization, or modification of supplies, systems, or equipment.

(ii) Routine recur ring maintenance of real property.

(iii) Housekeeping and services.

(iv) Advisory and assistance services.
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(v) Operation of government owned equipment, real property, and

systems.

(vi) Infor mation technoloqy services.

(vii) Resear ch and development.

(b) Fhis Theterm " services" shall not include:

€a)(i) Employment agreements or collective bargaining agreements.
tby(ii) Personal, professional, consultant, or social services as provided-by

R.S39:-#481through R-5-39:1526 as defined in this Chapter.
te)(iii) Services performed by lawyers as provided by R.S. 42:261 through

R.S. 42:264.

teh(iv) Services performed by an architect, engineer, or landscape architect
asprovided by R.S. 38:2310 through R.S. 38:2314.

243(55) "Shall" denotes the imperative.

(56) " Signature" meansamanual or electronic signature (asdefined by

R.S. 9:2602(8)).

§HABA{AH22)(57) " Social service" meanswork rendered by any person, firm,
corporation, organi zation, governmental body, or governmental entity in furtherance
of the general welfare of the citizens of Louisiana, including but not limited to the

objectives provided for in Subseetion-B-of-thisSeetion R.S. 39:1619(A).

§1654B)(58) AstsedinthisPart, theterm"specifieation™ " Specification”

means any description of the physical or functional characteristics, or of the nature

of asupply, service, or mgjor repair. It may include adescription of any requirement

for inspecting, testing, or preparing a supply, service, or major repair for delivery.

(59) " State chief procurement officer" means the person holding the

position created in R.S. 39:1562 as head of the central purchasing agency of

L ouisiana.

§1761(6)(60) " State public procurement unit" means the central purchasing
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agency and any other purchasing agency of this stete.

8H484(A)(23)(61) "Supplemental agreement” means any contract
modification which is accomplished by the mutual action of the parties.

263(62) "Supplies’ means al property, including but not limited to

equipment, materials, insurance, and leases on real property excluding land or a

permanent interest in land.

Z#(63) "Suspension” means the disqualification of a person to receive
invitationsfor bids or requests for proposals, or the award of acontract by the state,
for a temporary period pending the completion of an investigation and any legal
proceedings that may ensue because a person is suspected upon probable cause of
engaging in criminal, fraudulent, or seriously improper conduct or failure or
inadequacy of performance which may lead to debarment.

£28}(64) "Using agency" means any governmenta body of the state which
utilizes any supplies, services, or magjor repairs purchased under this Chapter.

293(65) "Written" or "in writing" means the product of any method of
forming characters on paper, other materials, or viewable screen, which can beread,
retrieved, and reproduced, including information that is electronically transmitted
and stored.

SUBPART C. RECORDS; PUBLIC ACCESS
81557. Public access to procurement information

Procurement information shall be a public record to the extent provided in
Chapter 1 of Title 44 of the Louisana Revised Statutes of 1950 and shall be
available to the public as provided in such statute.

81557.1. Change orders; recordation

Each change order to acontract which adds an amount of ten percent or more
of the original contract amount and which additional amount is at |east ten thousand
dollarsor al change ordersto acontract aggregating to an amount of twenty percent
or more of the original contract amount and which additional amount is at least ten

thousand dollars shall be recorded by the governmental body which entered into the
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contract in the office of the recorder of mortgages in the parish where the work isto
be done or wherethe entity isdomiciled not later than thirty days after the date of the
change order which requires that the recordation take place. In addition, the original
contract shall be recorded together with the amendments or other revisions if not
previously recorded. The provisions of this Section shall not apply to the office of
facility planning and control, and the office of state ptrehastig procur ement.
81558. Determinations

Written determinationsand findingsrequired bythis Chapter shall beretained
in an official contract filein the central purchasing agency or purchasing agency or
by the governmental body administering the contract.

PART Il. PURCHASING ORGANIZATION
SUBPART A. DIVISION OF ADMINISTRATION

81561. Authority and duties of the commissioner of administration

A. Except as otherwise provided in this Chapter, the commissioner of
administration, hereinafter referred to as"the commissioner," shall havetheauthority
and responsibility to promul gate regul ations, consi stent with this Chapter, governing
the procurement, management, and control of any and all supplies, services, and
major repairs required to be procured by the state. However, the commissioner shall
not require by rule or regulation any policy or management board of public higher
education or any institution under their jurisdiction to prepare or submit a monthly
report on items purchased from state contracts or on contract item usage to the
Division of Administration. The quarterly report listing purchases for under five
thousand dollars and the annual report for purchases above five thousand dollars on
all items purchased from state contracts shall be sufficient to meet the requirements
of this Chapter.

B. The commissioner or_his designee shall consider and decide matters of

policy within the provisions of this Chapter including those referred to him by the

state director-ofpurchastg chief procurement officer. The commissioner or_his

designee shall have the power to audit and review the implementation of the
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procurement regulations and the requirements of this Chapter.
SUBPART B. CENTRAL PURCHASING AGENCY
81562. Central purchasing agency; creation
There is hereby created, within the division of administration, the Central
Purchasing Agency, headed by the State Director of Purchasing, hereinafter referred

to as“the dlirector™ state chief procurement officer.

81563. Appointment and qualifications

The directer state chief procurement officer shall be in the classified

service of the state and shall be appointed in accordance with the provisions of
Article X, Section 7 of the Louisiana Constitution of 1974. The direetor state chief

procurement officer shall have had a minimum of eight years experience in the

large scale procurement of supplies, services, or construction, involving specification
development, the preparation of bid proposals and bid evaluation and award,
including at least three years of supervisory experience. Preference shall be given
to such experience in governmental purchasing.

81564. Authority of the state dtrector-ofpurehastig chief procurement officer

A. Centra procurement officer of the state. The director state chief

procurement officer shall serve asthe central procurement officer of the state.

B. Power to adopt rules. Consistent with the provisions of this Chapter, the

elireetor state chief procurement officer may adopt rules governing the interna

procedures of the central purchasing agency.
C. Duties. Except as otherwise specifically provided in this Chapter, the

elireetor state chief procurement officer shall, within the limitations of regulations

promulgated by the commissioner:

(1) Procure or supervisethe procurement of all supplies, services, and major
repairs needed by the state.

(2) Exercise supervision over al inventories of warehoused supplies
belonging to the state.

(3) Establish and maintain programs for the inspection, testing, and
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acceptance of supplies, services, and major repairs.
81565. Duties of the attorney general
Theattorney general shall bethe chief legal adviser to thedirecter state chief

procur ement officer.

81566. Appointment of assistants and other employees; delegation of authority by

the state director-ofpurchastg chief procurement officer

Subject to the provisions of the Article X, Section 7 of the Louisiana

Constitution of 1974, the director state chief procur ement officer may employ and

supervise such assistants and other persons as may be necessary and may delegate
authority to such designees or to any governmental body as the director state chief

procurement officer may deem appropriate within the limitations of state law and

the state procurement regul ations.
81567. Reporting requirements

A. The director state chief procurement officer shall prepare any reports

that the commissioner of administration may deem necessary and shall deliver such
reports to such recipients as the commissioner may designate. Asprovidedin R.S.
44:1 et seq., such reports shall be available to the public upon request. However,
nothing in this Section shall require any policy or management board of public
higher education or any institution under their jurisdiction to prepare or submit a
monthly report on items purchased from state contracts or on contract item usage to

thedireetor state chief procurement officer. Thequarterly report listing purchases

for under five thousand dollars and the annual report for purchases above five
thousand dollars on all items purchased from state contracts, shall be sufficient to
meet the requirements of this Section.

§1489 B. The director state chief procurement officer shall prepare such

reports as he finds necessary for the proper conduct of his duties, to include an
annual report of al professional, personal, consulting, socia services, and other

contracts over which the office of eontractualreview state procur ement has power

and authority under the provisionsof this Chapter or through administrativerulesand
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regulations. The annual report shall be compiled on afiscal year basis and consist,
at aminimum, of summary descriptive and statistical dataregarding the number and
amounts of such contracts by type of service. The annual report shall be submitted
to the president of the Senate and speaker of the House of Representatives not later
than January first of the year following the end of thefiscal year for which the report
IS prepared.

§153HAYC.(1) When for any reason collusion is suspected among any
offerers proposers, awritten notice of the facts giving rise to such suspicion shall

betransmitted to the director-of-contractual-review state chief procur ement officer

and the attorney general.

B-(2) All documents involved in any procurement in which collusion is
suspected shall be retained until the ©ffiee office of ContractuaReview state
procur ement gives noticethat they may bedestroyed. All retained documents shall
be made available to the commissioner of administration or his designee upon
request.

§1493D. The using agencies shall cooperate with the office of eontractuat

review state procurement in the preparation of statistical data concerning the

acquisition, usage, and disposition of all professional, personal, consulting, and
social services, and may employ trained personnel, as necessary, to carry out this
function. All using agencies shall furnish such reports as the office of eontractuat

review state procur ement may require concerning usage and needs, and the office

of eontractual-review state procurement shall have authority to prescribe formsto

be used by the using agenciesin the reporting of professional, personal, consulting,
and social services.
§165881568. Mandatory information requirement for contracts let without
competition under the authority of an executive order related to
Hurricane Katrinaor Rita
A. The provisions of this Section shall apply to any contract for state

procurement of goods or services which is subject to the provisions of this Chapter,
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hereinafter referred to as "state procurement law", which contract is let without
competition pursuant to an executive order issued by authority granted under the
Louisiana Homeland Security and Emergency Assistance and Disaster Act, which
order grants exceptions to the requirements of state procurement law. Such
provisions shall apply to contracts which have been or will be let without
competition pursuant to executive ordersrelated to Hurricane Katrinaor Ritawhich
granted exceptions to the requirements of state procurement law.

B.(1) For any contract subject to the provisions of this Section, the
information cited in Subparagraphs (@) through (d) of this Paragraph shall be
submitted by the primary contractor to the office of state purehastg procur ement.
Thefollowing information shall be submitted, in aformat to be determined by such
agencies, no later than forty-five days after the effective date of the contract, or
forty-five days after June 29, 2006, whichever is later:

(a) The name of the primary contractor.

(b) The amount of the contract.

(c) The name of each subcontractor.

(d) The amount of each subcontract.

(2) Any change in subcontractors, or in the amount of a subcontract which
exceeds twenty-five percent in the aggregate of the original subcontracted amount,
shall necessitate the submission of updated information as required in Paragraph (1)
of this Subsection.

(3) Theprimary contractor for each contract subject to the provisions of this
Section shall be notified of the requirements of this Section by the contracting state
agency. Such notification shall be made no later than ten days after June 29, 2006
for contracts which are currently in effect. Otherwise, the notification shall be made
prior to execution of the contract.

C. The office of state ptrehastig procurement shall maintain alisting or
registry of all information reported to it pursuant to the provisions of this Section.

D. Failuretosubmit all of theinformation required as provided in Subsection
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B of this Section shall be groundsfor debarment. It shall be unlawful for any person
to intentionally fail to submit such information, which failure is hereby deemed to
be aviolation of the duty to provide the mandatory information. Whomever violates
such provisions of Subsection B of this Section shall be fined in an amount not to
exceed one-half of the contract amount and imprisoned for not morethan six months,
or both.

E. Theprovisionsof this Section shall not be subject to suspension pursuant
to the authority granted to the governor by R.S. 29:721 et seq., the Louisiana
Homeland Security and Emergency Assistance and Disaster Act.

§161381568.1. Use of other types of contracts

Subject to the limitations of R.S. 39:1611 and R.S. 39:1612, any type of
contract, including brand name and multipleaward contracts, which will promotethe
best interests of the state may be used, provided that the chief procurement officer
must make a written determination justifying the type of contract used. An annual
report on the number, type, and volume of such procurements shall be made to the
commissioner or cabinet department head within ninety days after the end of the
fiscal year.

§1537181568.2. The Road Home Program; reporting on certain contract payments,

subcontractors, and performance for professional, personal,

consulting, and social services contracts

Notwithstanding any other provision of law to the contrary, the division of
administration, office of community development, shall report monthly to the
Legidative Audit Advisory Council with respect to the contract between the office
of community development and ICF Emergency Management Services dated June
30, 2006, as amended. The report shall contain information relating to
subcontractors, inclusive of subcontractorsof subcontractors, payments madeto any
contractor or subcontractor, the value of the contract, contractor performance in the
achievement of goals and objectives of the contract, and any penalties which have

been assessed for insufficient performance. Theinformation shall be compiled by the
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office of community development and delivered to the Legislative Audit Advisory
Council on a monthly basis, on a date to be established by the chairman of the
council. The commissioner of administration shall consult with the chairman of the
Legidative Audit Advisory Council to develop the format in which the information

will be presented to the council.

§151881569. Reports of procurement actions related to professional, personal,

consulting, and social services contracts

A. A written report shall be compiled annually, within one hundred twenty
days after the close of the fiscal year, of contracts made under Sections 14941495

1617, 1620, and 4496 1621 of this Chapter during that preceding fiscal year. The

report shall (1) name each contract; (2) state the amount and type of each contract;
(3) describe the services purchased by each contract, and (4) include, as attachments,
copies of all determinations and findings required to be made by provisions of this
Part and implementing rules and regulations.

B.(1) A central fileor listing of all architects, engineers, clerk of the works,
attorneys, including bond attorneys or counsel, and public relations persons or firms
employed or retained by each state agency, board, commission, or department,
including nonbudget units shall be compiled and updated annually, within one
hundred twenty days after the close of the fiscal year, of contracts made during that
preceding year. Each such list shall be kept separately by profession and shall
contain information relative to such employment or retention, including a detailed
description of the nature of services rendered to the agency, the extent and duration
of such services, the amount of the fee or other compensation paid in return for such
services, and any other information deemed pertinent by the commissioner of the
division of administration.

(2) Notwithstanding theany other provisionsof R:5-39:3482thisChapter,
each state agency, board, commission, or department, including nonbudget units,
shall forward on an annual basis on formsto be supplied by the office of eortractuat

review state procurement, a report containing the data and information on all
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professional servicesretained or employed which arerequiredto belistedinacentral
listing as provided in Subsection B of this Section.

C. Thereportsrequired by this Section shall be retained as public records.

§156081569.1. Contract administration

A. Upon entering into a professional, personal, consulting, or social service
contract, the using agency shal have full responsibility for the diligent
administration and monitoring of the contract. The director—ofthe—office—of

eontractuat-revtew state chief procurement officer may require the using agency

to report at any time on the status of any such outstanding contracts to which the
using agency is aparty.

B. After completion of performance under a professional, personal,
consulting, or social service contract, the using agency shall prepareafinal report on
the contract which shall include an evaluation of contract performance and an
assessment of the utility of the final product. This report shall be delivered to the

director-of-the-office-of-contractaa-review state chief procur ement officer within

sixty days after completion of performance and shall be retained in the officia
contract file. Reports not submitted to the office of eontractua—review state
procurement within the sixty-day period shall be delinquent. The report shall
include at least the following:

(1) The name of the agency official or officials responsible for monitoring
the contract and for final agency acceptance of the contract deliverables.

(2) The contractor, contract amount, contract cost basis, and contract
timetable which shall reflect both the proposed and actual work initiation and
completion dates.

(3) Any contract modifications.

(4) A listing of the contract deliverables, inclusive of specific products and
services, and whether all such deliverableswere satisfactorily and timely compl eted.

(5 An itemization of any problems encountered with respect to the

execution of the contract.
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(6) An assessment of the utility of the contract deliverables.

C. Final evauation reports required by this Section for contractsin amounts
of two hundred fifty thousand dollars or greater shall also be submitted to the
legislative auditor.

D. No contract for professional, personal, consulting, or social services

shall be entered into by a using agency with any contractor for which a delinquent
fina evaluation report remains outstanding for a contract with such using agency.

81635(A)E. A report of all multiyear contractsshall be provided to the

Joint L egislative Committee on the Budget no later than ninety days after the

end of each fiscal year.

SUBPART C. CENTRALIZATION OF PUBLIC PROCUREMENT
81571. Centralization of procurement authority
Except as otherwise provided in this Subpart, al rights, powers, duties, and
authority relating to the procurement of supplies, services, and major repairs now
vested in or exercised by any state governmental body under the several statutes
relating thereto are hereby transferred to the central purchasing agency.
§1572. Exemptions

A. Exemptionfrom central purchasing agency and pr ocur ement regulations

of commissioner. Procurement of the following items or by the following

governmental bodies shall not be required to be conducted through the centra

purchasing agency and shall not be required to follow the procurement

regulations of the commissioner or the office of state procurement, but shall

nevertheless be subject to the requirements of this Chapter and such regulations as
may be promulgated by the head of such governmental body:
(1) The Department of Transportation and Development, for procurement

of materials, services, and supplies that will become acomponent part of any road,

highway, bridge, or appurtenance thereto, and
(2) Textbooks, scientific and laboratory equipment, teaching materials,

teaching devices, and teaching supplies procured by the Department of Education.
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B. Exemptions from central purchasing only. Unless otherwise provided

in R.S. 39:1554, exemptions from central purchasing do not apply to

professional services, personal services, consulting services, social services,

information technology, or vehicle acquisition. Unless otherwise ordered by

regulation of the commissioner with approval of the governor, the following
governmental bodies shall not be required to conduct procurement through the
central purchasing agency, but shall nevertheless be subject to the requirements of
this Chapter and the regulations promulgated by the commissioner:

(1) Louisiana State University System.

(2) Southern University System.

stes University of
L ouisiana System.
(4) Special schools and other institutions under the supervision of the State

Board of Elementary and Secondary Education.

6) The office of the state bond commission in the Department of the

Treasury for printing only.

A(6) Louisiana Community and Technical College System.

C. Use of centra purchasing by exempt agencies. A governmental body
exempted from centralized purchasing may use the central purchasing facilities
whenever the best interests of such governmental body and the state may be served.

SUBPART D. STATE PROCUREMENT REGULATIONS
81581. State procurement regulations

A. Regulations. Regulationspromulgated by thecommissioner in accordance
with the Administrative Procedure Act shall govern all procurements by all
governmental bodies except for:

(1) Regulations promulgated by the secretary of the Department of

Transportation and Development governing procurement by that department, for
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procurement of materials and supplies that will become a component part of any
road, highway, bridge, or appurtenance thereto.

(2) Regulations promulgated by the State Superintendent of Education
governing the procurement of textbooks, scientific and laboratory equipment,
teaching materials, teaching devices, and teaching supplies by the Department of
Education.

B. Exempted departments. Secretaries of departments exempted under
Subsection A of this Section shall promulgate regulations for the purposes set forth
in accordance with the Administrative Procedure Act. Such regulations shall not be
inconsistent with the provisions of this Chapter.

C. Power to promulgate regulations shall not be delegated. The
commissioner or secretary shall not delegate his power to promulgate regulations.

D. Regulations shall not change existing contract rights. No regulation shall
change any commitment, right, or obligation of the state or of a contractor under a
contract in existence on the effective date of such regulation.

E. Incorporation of required clauses into contracts by operation of law only
with consent of both parties. No clause which is required by regulation to be
included shall be considered to be incorporated by operation of law in any state
contract without the consent of both parties to the contract to such incorporation;
provided, however, that the parties to the contract may give such consent to
incorporation by reference at any time after the contract has been entered into and
without the necessity of consideration passing to either party.

SUBPART E. COORDINATION, TRAINING, AND EDUCATION
81586. Relationship with using agencies

The commissioner and the director state chief procurement officer shall

maintain a close and cooperative relationship with the using agencies. The director

state chief procurement officer shall afford each using agency reasonable

opportunity to participate in and make recommendations with respect to matters

affecting such using agency. Any using agency may a any time make
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recommendations to the commissioner or the director state chief procurement

officer, and the commissioner or director state chief procurement officer may at

any time make recommendations to any using agency.
81587. Procurement advisory council; other advisory groups

A. Procurement advisory council. The commissioner may establish a
Procurement Advisory Council. If created, such council, upon adequate public
notice, shall meet a least once a year for the discussion of problems and
recommendations for improvement in the procurement process. When requested by
the commissioner, the procurement advisory council may conduct studies, research,
and analyses and make such reports and recommendations with respect to such
subjects or matters within the jurisdiction of the commissioner. The procurement
advisory council shall consist of such qualified persons as the commissioner may
deem desirable.

B. Other advisory groups. The directer state chief procurement officer

may appoint advisory groupsto assi st with respect to specificationsand procurement
in specific areas and with respect to any other matters within the authority of the

director state chief procurement officer.

C. Drug procurement advisory council. The commissioner shall establish
aDrug Procurement Advisory Council which shall be composed of personsfromthe
division of administration and from using agencies of drugs procured by thedivision
and persons qualified in the fields of medicine and pharmacy. The council shall
advise the commissioner with respect to the procurement of drugs for any using

agency by generic contract, as further provided in R.S. 39:3594:139: 1601.

PART IIl1. SOURCE SELECTION AND CONTRACT FORMATION
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SUBPART B: A. METHODS OF SOURCE SELECTION

81593. Methods of source selection

A= Unless otherwise authorized by law, al state contracts shall be awarded

39:15931and-R.5-39:1595 through-1598 one of the following methods:

(1) R.S. 39:1594, competitive sealed bids.

(2) R.S. 39:1595, competitive sealed proposals.

(3) R.S. 39:1596, small purchases.

(4) R.S. 39:1597, sole sour ce.

(5) R.S. 39:1598, emer gency procur ements.

(6) R.S. 39:1600, other procurement methods:

(a) Unstable market conditions.

(b) Group purchasing or ganizations.

(c) Used equipment.

(d) Rever se auctions.

(e) Negotiation of noncompetitive contr acts.
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§1594. Competitive sealed bieldig bids

A. Conditions for use. Contracts exceeding the amount provided by R.S.

39:1596 shall be awarded by competitive sealed bidding unlessother wise provided

in this Chapter.

B. Invitation for bids. Competitive sealed bidding shall be initiated by the
issuance of an invitation for bids containing a description of the supplies, services,
or major repairs to be procured and all contractual terms and conditions applicable
to the procurement.

C. Public notice.

(1) Adequate public notice of the invitation for bids shall be given at |east

ten days prior to the date set forth therein for the opening of bids on all matters
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except those made for housing of state agencies, their personnel, operations,
equipment, or activities pursuant to R.S. 39:1643, for which such notice shall be
given at |least twenty days prior to the opening of bids. Notice shall beinwriting and
to persons in a position to furnish the supplies, services, or major repairs required,
as shown by its records, and by advertising if the amount of the purchase is
twenty-five thousand dollars or more.

(2) The advertisements or written notices shall contain general descriptions
of the supplies, services, or major repairs for which bids are wanted and shall state:

(@) Thenamesand locations of the departments or institutions for which the
purchases are to be made.

(b) Where and how specifications and quotation forms may be obtained, and

(c) Thedate and time not later than which bids must be received and will be
opened.

(3) Each advertisement shall be published in the official journal of the state.
In the case of any purchase to meet the needs of a single budget unit the
advertisement shall be published also in a newspaper of general circulation printed
in the parish in which the budget unit is situated or, if thereis no newspaper printed
in the parish, in a newspaper printed in the nearest parish, that has a generd
circulation in the parish in which the budget unit is situated.

(4) Evidence of agency, corporate, or partnership authority shall berequired

for submission of abid to the division of administration or pur chasing agencies of

the state of Louisiana. The authority of the signature of the person submitting the bid
shall be deemed sufficient and acceptable if any of the following conditionsis met:

(@) Thesignature onthebidisthat of any corporate officer listed on the most
current annual report on file with the secretary of state, or the signature on the bid
isthat of any member of a partnership or partnership in commendam listed in the
most current partnership records on file with the secretary of state.

(b) The signature on the bid is that of an authorized representative of the

corporation, partnership, or other legal entity and the bieHs-aceompaniedby bidder
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submits or provides upon request a corporate resolution, certification as to the

corporate principal, or other documentsindicating authority which are acceptableto

the public entity, including registration on an electronic Internet database

maintained by the public entity.

(c) The corporation, partnership, or other legal entity has filed in the
appropriate records of the secretary of state in which the public entity islocated, an
affidavit, resolution, or other acknowledged or authentic document indicating the
names of all parties authorized to submit bids for public contracts. Such document
onfilewith the secretary of state shall remain in effect and shall be binding upon the
principal until specifically rescinded and canceled from the records of the respective
offices.

(5) All bids shall be advertised by a using agency through a centralized
€l ectronic interactive environment administered by the division of administration as
providedinthis Section. The advertisement or written noticerequired by this Section
shall contain the name and address of the using agency and shall establish the
specific date, time, and place by which the bids must be received.

D. Bid opening. Bidsshall be opened publicly in the presence of oneor more
witnesses at the time and place designated in the invitation for bids. Each bid,
together with the name of the bidder, shall be recorded and open to publicinspection.

E. Bidevauation.

(1) Bids shall be evaluated based on the requirements set forth in the
invitation for bids, which may include criteria to determine acceptability such as
inspection, testing, quality, workmanship, delivery, and suitability for a particular
purpose, and criteria affecting price such aslife cycle or total ownership costs. The
invitation for bids shall set forth the evaluation criteria to be used. No criteria may
be used in bid evaluation that are not set forth in the invitation for bids.

(2) For bids madefor housing of state agencies, their personnel, operations,
equipment, or activities pursuant to R.S. 39:1643, the criteriafor evaluation shall be

included in the invitation for bids and shall include, at a minimum, the following:
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(@) Location of the proposed space.

(b) Condition of the proposed space.

(c) Suitability of the proposed space for the advertiser's needs.

(d) Timeliness of availability of the proposed space.

F. Correction or withdrawal of bids. Patent errorsin bids or errorsin bids
supported by clear and convincing evidence may be corrected, or bids may be
withdrawn, if such correction or withdrawal does not prejudice other bidders, and
such actions may be taken only to the extent permitted under regulations.

G. Award. The contract shall be awarded with reasonable promptness by
written notice to the lowest responsive and responsible bidder whose bid meets the
requirements and criteriaset forth in theinvitation for bids. Award shall be made by
unconditional acceptance of a bid without alteration or correction except as
authorized in this Part Chapter.

H. Resident business preference. In state contracts awarded by competitive
sealed bidding, resident businesses shall be preferred to nonresident businesses
where there is atie bid and where there will be no sacrifice or lossin quality.

|. Exemption.

(1) Purchases of goods manufactured by or services performed by severely
handicapped individualsin state-operated and state-supported sheltered workshops
as defined in R.S. 39:1595.4 shall be exempt from the provisions of this Section.
This exemption shall also apply to goods and services procured by purchase order
directly from a central nonprofit agency contracting under R.S. 39:1595.4 to assist
gualified sheltered workshops; any purchase order shall be issued directly to the
central nonprofit agency for all goods and services within the exemption provided
under this Subsection.

(2) Purchases of raw materials and supplies used in the manufacturing
process by the Department of Public Safety and Corrections, division of prison

enterprises, with the approval of the director—of—state—purchasg state chief

procurement officer, shall be exempt from the provisions of this Section and shall
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be procured through the use of written bids.

§1593(€)81595. Competitive sealed proposals

A.(1) Notwithstanding any other provision of this Section to the contrary,
with the approval of the commissioner and the written determination by the elirector

of-statepurchasg state chief procurement officer that the best interests of the

statewould be served, acompetitiverequest for proposals processas provided inthis
Subsection may be used in the following circumstances:

(a) For the procurement of supplies, services, or mgor repairs, including but
not limited to the procurement of high technology acquisitions or of complex
services.

(b) Through a contract with a group purchasing organization, for the
procurement of medical and laboratory suppliesand medical equipment required for
the purpose of diagnosis or direct treatment of a patient by a health care provider in
ahospital or clinical setting, provided the commissioner determinesthe total cost to
be less than the state procurement prices and in the best interest of the state.

(c) The approval and written determination requirements of this

Paragraph shall not apply to arequest for proposalsfor professional, personal,

consulting, or social services.

(2Yta)fty For acontract to be let under the provisions of this Subsection, the
agency shall give adeguate public notice of the request for proposals by advertising
intheofficia journal of the state at |east thirty days beforethelast day that proposals
will be accepted. In addition, the agency shall mail written notice to persons, firms,
or corporations who are known to be in aposition to furnish the required services at
least thirty days before the last day that proposals will be accepted.

§1503(A)B. Requests for proposals

(1) For consulting service contracts with atotal maximum compensation of
fifty thousand dollars or more, except for such contracts entered into by the
Department of Transportation and Development, adequate public notice of the

request for proposals shall be given by advertising in the official journal of the state
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and in one or more newspapers of genera circulation in the state at least once. The
advertisement shall appear at |east thirty days before the last day that proposals will
be accepted. When available, advertisements shall be placed in those national trade
journals which serve the particular type of contractor desired. In addition, written
notice shall be provided to persons, firms, or corporations who are known to bein
a position to furnish such services, at least thirty days before the last day that
proposals will be accepted.

(2) For social service contracts not qualifying under R.S. 39:3494-HA)
39:1619(B), adequate public notice of the request for proposals shall be given by
advertising in the official journa of the state, in the official journal of the parishin
which the servicesareto be performed and such other newspapers, bulletins, or other
media as are appropriate in the circumstances. Such advertisements shall appear at
least once in the official journal of the state and once in the official journal of the
parish. If the services are to be performed in or made available to residents of a
multiparish area, advertising in the official journal of the state and in one or more
newspapers of genera circulationin the state at least once shall be sufficient to meet
this requirement. In all cases, the advertisement shall appear at least fourteen days
before the last day that the proposals will be accepted. In addition, written notice
shall be provided to persons, firms, or corporations who are known to be in a
position to furnish such services, at least fourteen days before the last day that
proposals will be accepted. Thislast requirement is subject to reasonable limitation
at the discretion of the using agency.

(3) For consulting service contracts entered into by the Department of
Transportation and Development with a total maximum compensation of fifty
thousand dollars or more, adequate public notice of the request for proposals shall
be given by advertising in the official journal of the state at least once. The first
advertisement shall appear at least fifteen daysbefore thelast day that proposalswill
be accepted. In addition, written notice shall be provided to persons, firms, or

corporations who are known to be in a position to furnish such services, at least
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fifteen days prior to the last day that proposals will be accepted.
(4) All requestsfor proposals shall be advertised by-atistg-ageney through
a centralized electronic interactive environment administered by the division of
administration as provided in this Section. The advertisement or written notice
required by this Section shall contain the name and address of the using agency and
shall establish the specific date, time, and place by which the request for proposals

must be received.

§1503(B}(5) The ReguestforProposatsrequests for proposals:

(a) For consulting, social, and somepr ofessional servicesshall indicatethe

relative importance of price and other evaluation factors, shall clearly define the
tasks to be performed under the contract, the criteria to be used in evaluating the
proposals and the time frames within which the work must be completed.

(b) For all others, it shall clearly statethetechnological or other outcome

desired from the procurement of the technological or complex systems or

services, if applicable, and shall indicate the relative importance of price and

other evaluation factors, thecriteriatobeused in evaluating the proposals, and

the time frames within which the work must be completed.

8§1563(B)(6) Written or oral discussions shall be conducted with all
responsible offerers who submit proposals determined in writing to be reasonably
susceptible of being selected for award. Discussions shall not disclose any
information derived from proposals submitted by competing offerers. Discussions
need not be conducted:

h(a) With—respect-toprices—where—sueh |f prices are fixed by law or
regulation, except that consideration shall be given to competitive terms and
conditions-of.

2)(b) Where I f time of delivery or performance will not permit discussions;

3)(c) Where If it can be clearly demonstrated and documented from the

existence of adequate competition or accurate prior cost experience with that the
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particular service that acceptance of aninitial offer without discussion would result

in fair and reasonable prices, and the ReguestforPropesals request for proposals

notifiesall efferersproposer sof the possibility that award may be made on thebasis
of theinitial offers.

€ (7)(a) Award shall be made to the responsible efferer proposer whose
proposal is determined in writing by the head-of-the-tisiig agency to be the most
advantageous to the state, taking into consideration review of price and the

evaluation factors set forth in the RegestforProposals request for proposals.

§1564(b) A request for proposals or other solicitation may be cancelled or
all proposals may be rgjected only if it is determined, based on reasons provided in
writing, that such action is taken in the best interest of the state.

8I593(E}D(eh)(i)(8) A request for proposals or other solicitation may be
cancelled or all proposals may be rejected only if it is determined, based on reasons
provided in writing, that such action is taken in the best interest of the state.

§1593(€)(2)(e)(9) Each contract entered into pursuant to this Subsection
shall contain as a minimum:

(@) Description of the work to be performed and/or objectives to be met,
when applicable.

H(b) Amount and time of payments to be made.

t)(c) Description of reports or other deliverables to be received, when
applicable.

t+v)(d) Date of reportsor other deliverablesto bereceived, when applicable.

tv)(e) Responsibility for payment of taxes, when applicable.

twh)(f) Circumstancesunder which the contract can beterminated either with
or without cause.

{vit)(g) Remediesfor default.

twvity(h) A statement giving the legidative auditor the authority to audit
records of the individual(s) or firm(s).

(i) Performance measur ements.
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(i) Monitoring plan.

HH(10)(a) Upon entering into a contract, the using agency shall have full

responsibility for the diligent administration and monitoring of the contract. The

tirector-of-statepurehasihg state chief procurement officer may require the using

agency to report at any time on the status of any such outstanding contractsto which

the using agency is a party. After completion of performance under a contract, the

using agency shall evaluate contract performance and the utility of thefinal product.

This evaluation shall be delivered to the director-of-stateptirchasthg state chief

procur ement officer or hisdesigneeor thedirector of pur chasing at a college or

university, as applicable, within one hundred twenty days after completion of

performance and shall be retained in the official contract file.
Htaay(b)(i) No contract shal be valid, nor shall the state be bound by the
contract, until it has first been executed by the head of the using agency, or his

designee, which is a party to the contract and the contractor and has been approved

inwriting by the director-of stateptrchastg state chief procurement officer or his

designee or thedirector of purchasing at a college or univer sity, as applicable.

tbby(ii) In cases where the head of the using agency wants to delegate
authority to one or more of his subordinatesto sign contracts on behalf of the agency,
thisdel egation shall bemadein accordancewith regul ations of thecommissioner and

shall be subject to the approval of the director-of-—statepurchasthg state chief

procur ement officer.

§1562(E)(11) Requestsfor proposals shall not be required for "interagency
contracts' as defined in R.S. 39:3496(€) 39: 1556(29).

§1562(F(12) Notwithstanding the provisions of this Chapter, all relevant
federal statutes and regulations shall be followed by the using agency in procuring
services. The burden of complying with these federal statutes and regulations shall
rest with the using agency and shall be documented in the contract record submitted

to the office of contractuatreview state procur ement.

§1562.81595.1. Validity of professional, personal, consulting, and socia service
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contracts
A. No contract shall be valid, nor shall the state be bound by the contract,
until it has first been executed by the head of the using agency, or his designee,
which isa party to the contract and the contractor, and has been approved in writing

by the directorof-the-office-of-contractualreview state chief procurement officer.

B. In cases where the head of the using agency wants to delegate authority
to one or more of his subordinates to sign contracts on behalf of the agency, this
delegation must be made in accordance with regulations of the office of contracttat

review state procurement and shall be subject to the approva of the office of

contractualreview state procurement.

81596. Small purchases

Procurements not exceeding the amounts established by executive order of
the governor may be made in accordance with small purchase procedures prescribed
by such executive order, except that procurement requirements shall not be
artificially divided so as to constitute a small purchase under this Section.
81597. Sole source procurements

A contract may be awarded for a required supply, service, or major repair
without competition when, under regulations, the chief procurement officer or his
designee above the level of procurement officer determines in writing that there is
only one source for the required supply, service, or major repair item.
§1598. Emergency procurements

A. Conditionsfor use. The chief procurement officer or his designee above
the level of procurement officer may make or authorize others to make emergency
procurements when there exists an imminent threat to the public health, welfare,
safety, or public property under emergency conditions as defined in accordance with
regulations.

B. Written quotations. Every effort shall be made to obtain quotationsfrom
three or more vendors when supplies, services, or mgjor repairs are to be purchased

on an emergency basis, except for standard equipment parts for which prices are
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established. Immediate purchasing shall be discouraged as much as is practicable.
When supplies, services, or major repairs are urgently required and time does not
permit the obtaining of written quotations, the procurement officer may obtain
guotations by telephoning or otherwise, but such quotations shall be made on the
relative purchaserequisitions. Sofar aspracticable, quotations shall be secured from
institutions of the state as provided by law.

C. Determination required. The €hteFProcdrement—Offieer chief

procurement officer shall make a written determination of the basis of the

emergency that includes the facts and circumstances leading to the conclusion that
such procurement was necessary as well as a written determination detailing the
steps taken prior to selecting a particular contractor and the basis for the find
selection. Thewritten determination shall beincluded inthe contract file either prior
to contracting or as soon thereafter as practicable.

§1593(B)81600. Other procurement methods

A. Unstable market conditions

Notwithstanding any other provisionsof thisSeetton Chapter tothecontrary
and in accordance with rules and regulations promulgated by the commissioner in
accordance with the Administrative Procedure Act, the directorsof-stateptrchastg

state chief procurement officer or directersdirector of purchasing at acollege or

university, with the approval of the commissioner, may procure by solicitation
requiring written response from at |east three bona fide bidders under the provisions
of thisSubseetton Section, whenit isdetermined that market conditionsare unstable
and the competitive bid process is not conducive for best pricing for products,
supplies and other materials. The provisions of this Subsectten Section shall be
applicable only if the value of the contract is fifty thousand dollars or less and only
after sufficient documentation is provided to the commissioner by the director to
substanti ate the unstable market.
§1593:2B. Group purchasing

A=(1) The Louisiana State University Health Sciences Center may contract
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with a group purchasing organization through a competitive request for proposals
process for medical and laboratory supplies and medical equipment required for the
purpose of diagnosis or direct treatment of a patient by a health care provider in a
hospital or clinic setting.

B:(2) Prior to the award of such contract, the proposed contract shall be
approved by the commissioner of administration provided he-determines-the-totat

costto-betessthan-the-state procurement prices the L ouisiana State Univer sity

Health Sciences Center makes a written determination that prices from the

group purchasing organization arefair market prices and that the contract isin

the best interest of the state.

€:(3) No later than sixty days after a purchasing agency submits a proposed
contract to the commissioner for approval, the commissioner shall notify the
purchasing agency in writing asto whether the proposed contract has been approved
or rgected. If the commissioner does not timely notify the purchasing agency of his
decision, the request for approval on the proposed contract shall be deemed to have
been approved. The commissioner shall not unreasonably withhold his approval.

§1645.C. Proedrement-of-tused Used equipment

A=(1) Any agency covered by this Chapter may procure any equipment
which is used or which has been previously purchased by an individua or
corporation where the agency proposing to make such procurement can present
satisfactory information to the procurement officer to illustrate that the procurement
of said equipment is cost effective to the state.

B1)(2)(a) The used equipment shall be purchased by the head of the
agency, college, or university, within the price range set by the director-ofstate

purehasg state chief procurement officer, or the directors of purchasing at

colleges and universities, in a statement of written approval for the purchase which
must be obtained by the head of the agency, college, or university, prior to the
purchase.

2)(b) The head of the agency, college, or university, shall certify in writing
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to the director-of-stateptrchasing state chief procurement officer, or the directors

of purchasing at colleges and universities, all of the following:

@)(i) The price for which the used equipment may be obtained.

thy(ii) The plan for maintenance and repair of the equipment and the cost
thereof.

te)(iii) The savings that will accrue to the state because of the purchase of
the used equipment.

teh)(iv) The fact that following the procedures set out in the Louisiana
Procurement Code will result in the loss of the opportunity to purchase the
equipment.

§1598:2D. Reverse auction

A=(1) Notwithstanding the provisions of Subpart B A of this Part, with the

approval of the statedirectorofpurchasthg state chief procurement officer and the

determination of the head of the using agency that the best interests of the state

would be served and that electronic online bidding is more advantageous than other
procurement methods provided in this Chapter, areverse auction may be utilized for
the acquisition of materials, supplies, services, products, or equipment.

B-(2) Prior to the implementation of this Subpart Paragraph, the state

directorof ptrehastg chief procur ement officer shall develop policies, procedures,

and promulgate regulations, in accordance with the Administrative Procedure Act.
Such policies and procedures may require that:

t4)(a) Vendors shall register before the opening date and time, and as part
of the registration, require that the vendors agree to any terms and conditions and
other requirements of the solicitation.

2)(b) Vendors shall be prequalified prior to placing bids and allow only
bidders who are prequalified to submit bids.

3)(c) The solicitation shall designate an opening date and time and the
closing date and time. The closing date and time may be fixed or remain open

depending on the nature of the item being bid.
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4)(d) At the opening date and time, the using agency shall begin accepting
online bids and continue accepting bids until the bid is officially closed. Registered
bidders shall be allowed to lower the price of their bid below the lowest bid posted
on the Internet until the closing date and time.

5)(e) Bidders identities shall not be revealed during the bidding process;
only the successively lower prices, ranks, scores, and related bid details shall be
revealed.

6)(f) All bidsshall be posted electronically and updated on area -timebasis.

A(g) The using agency shall retain the right to cancel the solicitation if it
determinesthat it isin the agency's or the state's best interest.

8)(h) The using agency shall retain its existing authority to determine the
criteriathat shall be used as abasis for making awards.

€.(3) Adequate public notice for the purchase of materials, supplies,
services, or equipment using areverse auction shall be given asfollows:

4)(a) Theadvertisement or notice shall be published onetimeintheofficial
journal of the state at least twenty days before the opening date of the reverse
auction.

2)(b) Inthe case of any purchase to meet the needs of a single budget unit,
the advertisement shall be published also in a newspaper of genera circulation
printed in the parish in which the budget unit is situated, or, if there is not a
newspaper printed in the parish, in anewspaper printed in the nearest parish that has
ageneral circulation in the parish in which the budget unit is situated.

§1499E. Negotiation

The head of the using agency or the agency procurement officer shall
negotiate with the highest qualified persons for all contracts for professional,
personal, or those consulting services for less than fifty thousand dollars, or those
socia services qualifying under R.S. 39:3494-HA) 39:1619(B) at compensation
which the head of the using agency determines in writing to be fair and reasonable

to the state. In making this determination, the head of the using agency shall take
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into account, in the following order of importance, the professional or technical
competence of offerers, the technical merits of offers, and the compensation for
which the services are to be rendered, including fee. Negotiation of consulting
services for fifty thousand dollars or more or social services not qualifying under

R.S. 39:1494-1A) 39: 1619(B) shall be conducted in accordance with PartH-Subpart

B R.S. 39:1595(B) hereof.

§1594-181601. Contracts for drugs

Multisource generic drug contracts shall be used for the procurement of drugs
approved by the Federal Drug Administration and listed in the Federa Drug
Administration Prescription Drug Products with Therapeutic Equivalence
Evaluations Compendium and Supplements for all using agencies. Such contracts
shall be competitively bid at the lowest available price. However, a brand name
contract may be used if there is only one source of supply for aparticular drug or if
the using agency certifiesto the chief procurement officer that ajustifiable medical
reason exists for the use of a particular brand name drug. The chief procurement
officer shall seek the advice of the Drug Procurement Advisory Council on al such
requests other than declared emergencies.
8§1594-281602. Right to reject bids from Communist countries

In awarding contracts for supplies, any public entity is authorized to reject
the lowest bid if received from abidder domiciled in a Communist country, or if the
supplies are manufactured in a Communist country, including but not limited to the
Soviet Union, China, North Korea, and Vietnam, and to award the contract to the
next lowest bidder, provided this Section shall not apply to any country having
established trade relations agreements or approvals from the government of the
United States.
§1594-381603. Limitations on consultants competing for contracts

A. Any person contracting with an agency for the purposes of developing
bidding documents, requests for proposals, or any other type of solicitation related

to a specific procurement shall be prohibited from bidding, proposing, or otherwise
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competing for award of that procurement. Such persons shall further be prohibited
from participating as subcontractors related to the award of that procurement.

B. For the purposes of this Section, the following activities shall not be
considered "devel oping bidding documents, requestsfor proposals, or any other type
of solicitation":

(1) Architectural and engineering programming.

(2) Master planning.

(3) Budgeting.

(4) Feasibility analysis.

(5) Constructability review.

(6) Furnishing specification data or other product information.

(7) Any other services that do not establish selection qualifications or
evaluation criteriafor the procurement of an architect or engineer.

§159581604. Preference for all types of products produced, manufactured,
assembled, grown, or harvested in Louisiana; exceptions

A. Asused in this Section, the following terms shall have the following
meanings ascribed to them:

(1) "Meat" and "meat product” means beef, veal, pork, mutton, poultry, and
other meats, and products made from those meats.

(2) "Other products' includes "other meat”, "other meat products’, "other
seafood”, and "other seafood products’ and means products which are produced,
manufactured, grown, processed, and harvested outside the state.

(3) "Seafood" means crawfish, catfish, other fish, shrimp, oysters, crabs,
underutilized species, and other seafood and freshwater food.

(4) "Processed’ means the alteration of any raw product altered from its
origina state to enhance its value or render it suitable for further refinement or
marketing.

B. Notwithstanding any other provision of this Section to the contrary, each

procurement officer, purchasing agent, or similar official who procures or purchases
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agricultura or forestry products, including meat, seafood, produce, eggs, paper or
paper products under the provisions of this Chapter shall procure or purchase
L ouisiana products provided all of the following conditions are met:

(1) Thebidder certifiesinthe bid submitted that the product meetsthe criteria
of a Louisiana product.

(2) The product is equal to or better than equal in quality to other products.

(3) The cost of the Louisiana product shall not exceed the cost of other
products by more than ten percent, except as otherwise provided in this Chapter as
a specific exception.

C. Inorder to qualify as Louisiana products for the purpose of this Section,
the following products shall meet the following requirements:

(1) Produce shall be produced in Louisiana and produce products shall be
produced and processed in Louisiana.

(2) Eggs shall belaid in Louisianaand egg products shall be processed from
eggslaidin Louisana

(3) Meat and meat products shall be processed in Louisiana from animals
which are dive at the time they enter the processing plant.

(4)(a) Seafood shall be:

(i) Harvested in Louisiana seas or other Louisiana waters; or

(it) Harvested by a person who holds avalid appropriate commercial fishing
license issued under R.S. 56:1 et seq.

(b) Products produced from such seafood shall be processed in Louisiana.

(5) Domesticated catfish shall be processed in Louisianafrom animalswhich
were grown in Louisiana.

(6) Paper and paper products shall be manufactured or converted in
Louisiana. For the purposes of this Paragraph, "manufactured” shall mean the
process of making a product suitable for use from raw materials by hand or by
machinery, and "converted" shall mean the process of converting roll stock into a

sheeted and fully packaged product in a full-time converting operation. For paper
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supplied in wrapped reams, each carton and each individual ream shall be clearly
labeled with the name of the manufacturer or converter and the location within
Louisiana where such paper is manufactured or converted. For paper and paper
products supplied in bulk or in other forms, the smallest unit of packaging shall be
clearly labeled with the name of the manufacturer or converter and the location
within Louisiana where such paper or paper product is manufactured or converted.

(7) All other agricultural or forestry products shall be produced,
manufactured, or processed in Louisiana.

D. Notwithstanding any other provision of this Section to the contrary, each
procurement officer, purchasing agent, or similar official who procures or purchases
products under the provisions of this Chapter shall procure or purchase meat and
meat products which are further processed in Louisiana under the grading and
certification service of the Louisiana Department of Agriculture and Forestry and
which are equal in quality to other meat and meat products, provided the cost of the
further processed meat and meat products does not exceed the cost of other meat or
meat products by more than seven percent.

E. Notwithstanding any other provision of this Section to the contrary, each
procurement officer, purchasing agent, or similar official who procures or purchases
products under the provisions of this Part shall procure or purchase domesticated or
wild catfish which are processed in Louisiana but grown outside of Louisiana and
which are equal in quality to domesticated or wild catfish which are processed
outside of Louisianaprovided the cost of the domesticated or wild catfish which are
processed in Louisiana does not exceed the cost of the domesticated or wild catfish
which are processed outside of Louisiana by more than seven percent.

F. Notwithstanding any other provision of this Section to the contrary, each
procurement officer, purchasing agent, or similar official who procures or purchases
products under the provisions of this Part shall procure or purchase produce
processed in Louisianabut grown outside of Louisianaand whichisequal in quality

to produce processed and grown outside of Louisiana, provided the cost of the
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produce processed in Louisiana does not exceed the cost of the produce processed
outside of Louisiana by more than seven percent.

G. Notwithstanding any other provision of this Section to the contrary, each
procurement officer, purchasing agent, or similar official who procures or purchases
products under the provisions of this Chapter shall procure or purchase eggs or
crawfish which are further processed in L ouisiana under the grading service of the
L ouisiana Department of Agriculture and Forestry and which are equal in quality to
other eggs or crawfish, provided the cost of the further processed eggs or crawfish
does not exceed the cost of other eggs or crawfish by more than seven percent.

H. Except as otherwise provided in this Section, each procurement officer,
purchasing agent, or similar official who procures or purchases materials, supplies,
products, provisions, or equipment under the provisions of this Chapter may
purchase such materials, supplies, products, provisions, or equipment which are
produced, manufactured, or assembled in Louisiana, asdefined in R.S. 38:2251(A),
and which are equal in quality to other materials, supplies, products, provisions, or
equipment, provided that all of the following conditions are met:

(1) The cost of such items does not exceed the cost of other itemswhich are
manufactured, processed, produced, or assembled outside the state by more than ten
percent.

(2) The vendor of such Louisianaitems agrees to sell the items at the same
price as the lowest bid offered on such items.

(3) In cases where more than one bidder offers Louisiana items which are
within ten percent of the lowest bid, the bidder offering the lowest bid on Louisiana
itemsis entitled to accept the price of the lowest bid made on such items.

|. Notwithstanding any other provision of this Section to the contrary, such
preferences shall only apply to bidders whose Louisiana business workforce is
comprised of aminimum of fifty percent Louisianaresidents.

J. Notwithstanding any other provision of this Section to the contrary, such

preference shall not apply to Louisiana products whose source is a clay which is
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mined or originatesin Louisiana, and which is manufactured, processed or refined
in Louisiana for sale as an expanded clay aggregate form different than its original
state. No provision of this Subsection shall affect the preferences applicableto brick
manufacturers.

K. The provisions of this Section shall not apply to treated wood poles and
piling.

§1595:181604.1. Preference in awarding contracts

A. Intheawarding of contracts by any public entity, except contractsfor the
construction, maintenance, or repair of highways and streets, and contracts financed
in whole or in part by contributions or loans from any agency of the United States
government, where both in-state and out-of-state vendors are bidding, in-state
vendors shall be given a preference in the same manner that any of the out-of-state
vendors would be given on a comparative bid in their own state. If one party to a
joint venture is qualified under this Section asavendor domiciled in Louisiana, this
qualification shall extend to all parties to the joint venture. For the purpose of this
Section, a foreign corporation which was qualified to do business in the state of
Louisiana in the manner required by law more than six months prior to the
advertising of bids on a contract shall be considered to be avendor domiciled in the
state of Louisianafor the purpose of awarding the contract.

B. For purposes of determination of the lowest responsible bidder, when
letting contracts where bids are received from in-state vendors and out-of-state
vendors, local sales and use taxes shall be excluded from the bid.

C. The provisions and requirements of this Section shall not be waived by
any public entity.

§1595:281604.2. Preferencein letting contracts for public work

A.(1) Intheletting of contractsfor public work by any public entity, except
contracts financed in whole or in part by contributions or loans from any agency of
the United States government:

() Preference shall be given to contractors domiciled in the state of
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Louisianaover contractorsdomiciled in astatethat providesfor apreferenceinfavor
of contractors domiciled in that state over contractors domiciled in the state of
Louisianafor the same type of work; and

(b) Contractorsdomiciled in the state of Louisianaareto be granted the same
preference over contractors domiciled in such state favoring contractors domiciled
therein with a preference over contractors domiciled in the state of Louisianain the
same manner and on the same basis and to the same extent that such preference may
be granted in letting contracts for the same type of work by such other state to
contractors domiciled therein over contractors domiciled in the state of Louisiana.

(2) If one party to a joint venture is qualified under this Section as a
contractor domiciled in Louisiana, this qualification shall extend to all partiesto the
joint venture.

(3) For the purpose of this Section, aforeign corporation that has qualified
to do businessin the state of Louisianain the manner required by law more than six
months prior to the advertising for bids on a contract for public work shall be
considered to be a contractor domiciled in the state of Louisiana for the purpose of
letting the contract-fer-saeh-pubtie-work.

B. The provisions and requirements of this Section shall not be waived by
any public entity.

§1595:381604.3. Preference in awarding contracts for certain services

In the awarding of contracts by any public entity, for services to organize or
administer rodeos and livestock shows, where state-owned facilities will be used to
house or contain such activities, and where both in-state and out-of-state vendors are
bidding, in-state vendors shall be given preference, provided such services are equal
in quality and do not exceed in cost by morethan ten percent those services available
from outside the stete.

§1595481604.4. Preference for goods manufactured, or services performed, by
sheltered workshops; definitions; coordinating council

A. Every governmental body shall give a preference in its purchasing
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practices to goods manufactured and services performed by severely handicapped
individuals in state-operated and state-supported sheltered workshops.

B. Theprovisions of this Section shall not be construed to limit or otherwise
affect the provisions of R.S. 23:3024 and 3025 regarding the sheltered industries
program for individuals who are blind.

C. Thereis hereby created within the Department of Health and Hospitals
a council whose function shall be to coordinate and facilitate the carrying out of
provisions of this Section. The membership of this council shall be determined by
the secretary of the Department of Health and Hospitals. It shall have authority to
designate and contract with acentral nonprofit agency to assist sheltered workshops
in submitting applications for the selection of suitable goods and services, to
facilitate the allocation of orders among qualified sheltered workshops, and
otherwise to assist the council in performing its functions.

D. The Department of Health and Hospitals may adopt, promulgate, and
enforce such rulesand regulations as are necessary and appropriate to implement the
provisions of this Section. The regulations shall be promulgated in accordance with
the Administrative Procedure Act, R.S. 49:950 et seq.

E. For the purposes of this Section, the following terms are defined as
follows:

(2) "Direct labor" means all labor involved in the manufacture of goods or
the performance of services except for supervision, instruction, administration, and
shipping.

(2) "Goods manufactured and services performed by severely handicapped
individuals' means goods and services for which not less than seventy-five percent
of theman-hoursof direct |abor required for manufacture or performanceisprovided
by severely handicapped individuals.

(3) "Qualified nonprofit agency for the severely handicapped” means an
agency that:

(@) Is incorporated under the Louisiana Nonprofit Corporation Law and
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operated in the interests of severely handicapped individuals, and the income of
which does not inure in whole or in part to the benefit of any shareholder or other
private individual, and

(b) Complies with any applicable occupational health and safety standards
provided by the statutes or regulations of this state or of the United States.

(4) "Severely handicapped individuals' means individuals with a physical,
mental, or substance abuse disability which constitutes asubstantial obstacleto their
employment and is of such a nature as to prevent an individual from engaging in
normal competitive employment.

(5) "Sheltered workshop" means a facility designed to provide gainful
employment for severely handicapped individuals who cannot be absorbed into the
competitive labor market or to provide interim employment for such individuals
when employment opportunities for them in the competitive labor market do not
exist.

(6) " State-operated sheltered workshop" means a sheltered workshop staffed
by state agency personnel.

(7) " State-supported sheltered workshop™" meansasheltered workshop funded
in whole or in part by the state and staffed by personnel from a qualified nonprofit
agency for the severely handicapped.

§1595:581604.5. Preference for items purchased from Louisianaretailers

A. When purchasing items at retail, every procurement officer under the
provisions of this Chapter or other person acting as purchasing agent shall purchase
items from aretail dealer located in the state of Louisianawhich items are equal in
guality to items purchased from aretail dealer |ocated outside the state, provided the
cost of items purchased from aretail dealer located in this state does not exceed by
morethan ten percent the cost of items purchased from aretail dealer located outside
the state.

B. A retail dealer shall qualify for the preferenceif the dealer can show that

he has paid L ouisiana corporate income, corporate franchise, and inventory taxes or
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any combination thereof during the previous twelve-month period.

C. Retailers domiciled in the state of L ouisiana are to be granted the same
preference over retailers domiciled in the state favoring retailers domiciled therein
with a preference over retaillers domiciled in the state of Louisiana in the same
manner and on the same basis and to the same extent that such preference may be
granted in purchasing items of the same type by such other state to retalers
domiciled therein over retailers domiciled in the state of Louisiana.
§1595:681604.6. Preference for stedl rolled in Louisiana

A. When purchasing steel, every person acting as purchasing agent for any
agency, board, commission, department, or other instrumentality of the state or of
a parish, municipality, or other unit of local government, including a levee board,
drainage district, school board, or special district, shall purchase steel rolled in this
state which is equal in quality to steel rolled outside the state, provided the cost of
steel rolled in this state does not exceed by more than ten percent the cost of steel
which isrolled outside the state.

B. The provisions of this Section shall not apply when sufficient quantities
of steel rolled in Louisiana are not available.

§1595:781604.7. Preferencefor itemsmanufacturedinthe United States; definitions

A. This Section may be cited as the "Procurement of Domestic Products
Act".

B. Asused in this Section, the following definitions shall apply:

(1) "Manufactured in the United States’ means produced by a process in
which the manufacturing, final assembly, processing, packaging, testing, and any
other process that adds value, quality, or reliability to assembled articles, materials,
or supplies, occur in the United States.

(2) "United States' means the United States and any place subject to the
jurisdiction of the United States.

C. Intheevent acontract isnot entered into for products purchased under the

provisions of R.S. 39:1595, each procurement officer, purchasing agent, or similar
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official who procures or purchases materials, supplies, products, provisions, or
equipment under the provisions of this Chapter may purchase such materials,
supplies, products, provisions, or equipment which are manufactured in the United
States, and which are equal in quality to other materials, supplies, products,
provisions, or equipment, provided that all of the following conditions are met:

(1) The cost of such items does not exceed the cost of other itemswhich are
manufactured outside the United States by more than five percent.

(2) Thevendor of such items agreesto sell theitems at the same price asthe
lowest bid offered on such items.

(3) In cases where more than one bidder offers items manufactured in the
United Stateswhich are within five percent of thelowest bid, the bidder offering the
lowest bid on such items is entitled to accept the price of the lowest bid made on
such items.

(4) The vendor certifies that such items are manufactured in the United
States.

D. The office of state ptrehastg procur ement may promulgate rules and
regulations for the implementation of this Section in accordance with the
Administrative Procedure Act.

SUBPART €:B. CANCELLATION OF INVITATIONS
FOR BIDS OR REQUESTS FOR PROPOSALS
§159981605. Cancellation of invitations for bids or requests for proposals

Aninvitation for bids, arequest for proposals, or other solicitation may be
cancelled, or all bids or proposals may bergected, only if it isdetermined in writing
by the chief procurement officer or his designee that such action is taken in the best
interests of the state.

SUBPART B-C. QUALIFICATIONS AND DUTIES
§160181606. Responsibility of bidders and efferers proposers
A. A reasonableinquiry to determinethe responsibility of abidder or efferer

proposer may be conducted. The unreasonable failure of a bidder or offerer
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proposer promptly to supply information in connection with such an inquiry may
be grounds for a determination of nonresponsibility with respect to such bidder or
offerer proposer.

B. Whenever the Chtef—Procurement—Officer,—Commisstoner chief

procurement officer, commissioner, or head of a governmental body with such

authority proposes to disqualify the lowest bidder on bids of $5,000 or more such
individual shall:

1) (1) Givewritten notice of the proposed disqualification to such bidder and
include in the written notice al reasons for the proposed disqualification; and

2} (2) Give such bidder who is proposed to be disqualified, a reasonable
opportunity to be heard at an informal hearing at which such bidder is afforded the
opportunity to refute the reasons for the disqualification.

§1565BC. Except as otherwise provided by law, information furnished by

an-offerer a proposer pursuant to this Section may not be disclosed outside of the

user agency or the offieeof-Contractual- Review state central purchasing agency
without prior written esnsent-of notice to the efferer proposer.
§1660281607. Prequalification of suppliers

Prospective suppliers may be prequalified for particul ar types of suppliesand
services.
§166381608. Cost or pricing data

A. Contractor certification. A contractor shall submit cost or pricing data
and shall certify that, to the best of its knowledge and belief, the cost or pricing data
submitted was accurate, complete, and current as of amutually determined specified
date prior to the date of:

(1) Pricing of any contract awarded by other than competitive sealed bidding,
as provided in R.S. 39:1594, or small purchase procedures, as provided in R.S.
39:1596, where the total contract priceis expected to exceed an amount established
by regulations; or

(2) Pricing of any change order or contract modification which is expected
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to exceed an amount established by regulations.

B. Price adjustment. Any contract, change order, or contract modification
under which a certificate is required shall contain a provision that the price to the
state, including profit or fee, shall be adjusted to exclude any significant sums by
which the procurement officer finds that such price was increased because the
contractor-furnished cost or pricing datawas inaccurate, incomplete, or not current
as of the date agreed upon between the parties.

C. Cost or pricing data not required. The requirements of this Section need
not be applied to contracts:

(1) Where the contract price is based on adeguate price competition;

(2) Where the contract price is based on established catalog or market prices
of commercial items sold in substantial quantities to the general public;

(3) Where contract prices are set by law or regulation; or

(4) In exceptional caseswhereit isdetermined in writing in accordance with
regulations that the requirements of this Section may be waived, and the reasons for
such waiver are stated in writing.

SUBPART ED. TYPESOF CONTRACTS
81611. Cost-plus-a-percentage-of-cost contracts
The cost-plus-a-percentage-of -cost system of contracting shall not be used,

except in case of adisaster or emergency declared by the governor.

81612. Cost-reimbursement contracts

A. Determination required prior to use. NoO cost-reimbursement prime
contract may be made unless it is determined in writing in accordance with
regulations that such contract is likely to be less costly to the state than any other
type of contract or that it is impracticable to obtain supplies, services, or mgor
repairs of the kind or quality required except under such a contract.

B. Reimbursement of costs. All cost-reimbursement contracts shall contain
aprovisionthat only costsrecognized asallowablein accordancewith cost principles

set forth in regulations will be reimbursable.
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§1513C. Prior notice requirement concerning use of cost-reimbursement
type subcontract. Each contractor under a cost-reimbursement type contract shall
give notice, as provided for in the contract, before entering into (1) a
cost-reimbursement type subcontract or (2) any other type of subcontract involving
more than ten thousand dollars or ten percent of the estimated cost of the prime
contract.

§151281613. Reimbursement of costsfor professional, per sonal, consulting, and

social services contracts

A. All cost-reimbursement type contracts shall contain aprovision that only
costsrecognized asallowablein accordancewith cost principlesset forthin rulesand
regulations, issued pursuant to Part 1V hereof will be reimbursable.

B. Payments may be made to the contractor for professional, personal,

consulting, and social services contracts in advance of services being performed

if the following conditions are met:
(1) The using agency has submitted, in writing, to the Btviston—of

Administration; division of administration office of eentractual—+review State

procurement, a certification that an advance is necessary in order to provide the
services at the lowest total cost and that there is no other cost effective source of
such advancefunding. The certification shall include anarrative setting out thefacts
which necessitate the advance funding.

(2) The advance is approved by the director—of-the-office-ofcontractuat

review state chief procurement officer.

(3) Except asmay be otherwise provided by law, the amount of such advance
shall be limited to a sum not to exceed twenty percent of the total contract amount,
excluding travel advances which shall be governed by applicable regulations.

(4) The contractor is a nonprofit corporation.

C. If local matching fundsare availableto fund the advance, no state monies
shall be advanced through the contract.

D. If federa funds are used for the advance, federal regulations and statutes
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shall govern the use and amounts of advance payments made.

E. Interagency contracts as defined in R.S. 39:3496(€) 39:1556(29) are
exempt from the provisions of Subsections B and C of this Section.

F. The provisions of this Section shall not be construed to authorize
payments in advance of services to be performed pursuant to a professional service
contract.

G. State funds may be expended to fund the advance only in the same fiscal
year in which the funds are appropriated.

§1614. Approval of accounting system

Except with respect to firm fixed-price contracts, no contract type shall be
used unlessit has been determined in writing by the chief procurement officer or his
designee that:

(1) The proposed contractor's accounting system will permit timely
development of all necessary cost data in the form required by the specific contract
type contemplated; and

(2) The contractor's accounting system is adequate to allocate costs in
accordance with generally accepted accounting principles.

§1615. Multiyear contracts

A. Specified Period. Unless otherwise provided by law, a contract for
supplies or services may be entered into for periods of not more than five years, if
funds for the first fiscal year of the contemplated contract are available at the time
of contracting. Payment and performance obligations for succeeding fiscal years
shall be subject to the availability and appropriation of funds therefor. No contract
shall be entered into for more than one year unless the length of the contract was
clearly stated in the specifications. Any lease or similar agreement affecting the
allocation of spacein the state capitol shall havethe prior approval of the Legidative
Budgetary Control Council if it extends for more than one year. A report of all
multiyear contracts shall be provided to the Joint Legislative Committee on the

Budget no later than ninety days after the end of each fiscal year.
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B. Determination prior to use. Prior to the utilization of amultiyear contract,
it shall be determined in writing:

(1) That estimated requirements cover the period of the contract and are
reasonably firm and continuing; and

(2) That such a contract will serve the best interests of the state by
encouraging effective competition or otherwise prompting economies in state
procurement.

A written resume of the supportive underlying facts for the foregoing
determinations shall beincluded in the determination, and the resume shall state the
estimated savings to be obtained by entering into a multiyear contract.

C. Termination due to unavailability of funds in succeeding years. When
funds are not appropriated to support continuation of performance in a subsequent
year of a multiyear contract, the contract for such subsequent year shal be
terminated. When a contract is terminated under these conditions, no additional
funds shall be paid to the contractor as a result of such action.

D. Educational institutions excepted. (1) An educational institution may
enter into amultiyear nonexclusive contract, not to exceed ten years, with avendor
who has made a gift to the institution of equipment utilized for promoting products
and university activities at a cost to the vendor in excess of fifty thousand dollars.
Further, for this exception to be applicable, the contract shall cover products for
resale within the institution.

(2) The state superintendent of education may enter into amultiyear contract,
not to exceed ten years, with any public or private agency to act asthe depository in
the state for school books.

E. With respect to all multiyear contracts, there shall be no provisionsfor a
penalty to the state for the cancellation or early payment of the contract.

F. The Department of Environmental Quality may enter into a multiyear
contract, not to exceed seven years, for the operation of privately operated vehicle

emission inspection facilities pursuant to R.S. 30:2054(B)(8). The secretary shall
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seek and consider proposals for an enhanced inspection maintenance program to be
implemented no sooner than January 1, 1995, from contractors proposing to
implement currently evolving, cost-effectivetechnol ogies, presenting minimal public
inconvenience, designed to bring L ouisianainto compliancewith federal ambient air
quality standards and meeting EPA required program standards.

§15H4A)G.(1) Unless otherwise provided in the statutes making
appropriations therefor, a contract for professional, personal, consulting, or social
services may be entered into for periods of not more than five years, except that:

(a) Contracts for management of food services at public universities and
colleges, contracts of retirement systems for investment management services and
investment advisory services, contractsfor el ectronic disbursement servicesfor child
support payments, contracts for prisoner dialysis, and contracts for central banking
services for the state may be entered into for periods of up to five years.

(b) Contracts for electronic benefits issuance system services as required
under R.S. 46:450.1 may be entered into for periods of up to ten years. The contracts
shall befor an initial contract period of six years with the state having two options
for two-year extensions up to a maximum of ten years.

(c) Contracts for national norm-referenced testing or other testing services
which are to be used as part of the school and district accountability system as
provided in R.S. 17:10.1 et seq. may be entered into for a period of up to twelve
years. Modifications to existing contracts may be made in order to ensure the
acquisition and usage of the most current tests offered by the contractor.

(d)(i) Contracts or amendmentsto existing contracts issued to institutions of
higher education under the authority of grants or joint agreements between the Board
of Regents and federal agencies for research, educational, or infrastructure
development activities, and contracts or amendmentsto existing contractsissued by
such institutions under the authority of grants or joint agreements issued by federal
agencies or private grants, may be entered into for a period corresponding to the

performance period of the grant or agreement.
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(if) Contracts or amendments to existing contracts issued to institutions of
higher education under the authority of the Board of Regents to award grants for
educational and research purposes with funds available from the Louisiana Quality
Education Support Fund, the Louisiana Fund, and the Health Excellence Fund may
be entered into for periods of not more than six years. However, such contracts may
be extended beyond the six-year limit up to an additional two years provided no
additional costs are incurred.

(e) Contractsfor the administration of the Medicaid early periodic screening
diagnosisand treatment program (EPSDT), primary care case management (PCCM),
and home and community-based services waivers may be entered into by the
Department of Health and Hospitals for periods of up to five years.

(2) Any such contract may be cancelled by the governmental body, provided
the governmental body gives thirty days notice of such cancellation. If fundsfor the
first fiscal year of the contemplated contract are available at the time of contracting,
payment and performance obligations for succeeding fiscal years shall be subject to
the availability of funds therefor.

§15HB)H. Prior to the utilization of a multi-year contract, it shall be
determined in writing by the commissioner of administration that (1) estimated
reguirements cover the period of the contract and are reasonably firm and continuing
and (2) such a contract will serve the best interests of the state by encouraging
effective competition or otherwise promoting economies in state procurement.

§1514(C€)l. When funds are not appropriated or otherwise made availableto
support continuation of performance in a subsequent year of a multi-year contract,
the contract for such subsequent year shall be cancelled and the contractor shall be
reimbursed in accordance with the terms of the contract for the reasonable val ue of
any nonrecurring costs incurred but not amortized in the price of the services
delivered under the contract. The cost of cancellation may be paid from (1)
appropriationscurrently availablefor performance of the contract; (2) appropriations

currently available for procurement of similar services and not otherwise obligated,

Page 69 of 137
Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 14RS-537 ENGROSSED

SB NO. 480
or (3) appropriations made specifically for the payment of such cancellation costs.

§1514(B)J. Except for those contracts provided in Subparagraph
A)(G)(1)(a) through (e) of this Section, any contract entered into for aperiod of not
more than five years but for a period of more than three years as authorized by this
Section shall be subject to prior approval of the Joint Legisative Committee on the
Budget.

81616. Installment-purchase contract

The central purchasing agency may, on behalf of any governmental body,
enter into contracts for theinstallment purchase of suppliesor equipment, including
but not limited to data processing equipment and telecommunications equipment,
procured under thetoutsana—+rocdrement—Code this Chapter and any other
applicablelawson the procurement of suppliesor equipment, in accordancewiththe
following provisions:

(1) All installment-purchase contracts shall be entered into utilizing the
requisite procedures applicableto theparticular supply or equipment being procured.

(2) Theterm of such contract shall not exceed the economic life to the item
or items being procured, which shall be established by the central purchasing agency
and shall be set forth in the invitation to bid or request for proposal, but in no case
shall the term of the contract exceed five years.

(3) Each contract shall contain an annual appropriation dependency clause
which shall provide that the continuation of the contract is contingent upon the
continuation of an appropriation of fundsby thelegislatureto fulfill the requirements
of the contract. If thelegislature failsto appropriate sufficient moniesto provide for
the continuation of the contract or if a veto or reduction of appropriation of funds
necessi tatesthe discontinuance of the contract, the contract shall terminateonthelast
day of the fiscal year for which funds were appropriated, in accordance with R.S.
39:1615(C).

(4) Such contracts shall also conform to any other requirements which may

be established by the central purchasing agency through rules and regulations,
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promulgated in accordance with law.
§149481617. Professional service contracts

Contracts for professional services may be awarded without the necessity of
competitive bidding or competitive negotiation.
§1521:181618. Contractual attorney's fees; affidavit

Each attorney hired on a contractual basis for professional services shall
submit hisfee by sworn affidavit. The affidavit shall contain adetailed statement of
the number of hours actually worked, giving the dates and time of day, and a
description of the work performed. No contract fee shall be paid unless submitted
by affidavit as provided herein.

81619. Social service contracts

§1484(B)y A. Social servicesinclude:

(1) Rehabilitation and heath support include services rendered by a
contractor with specia knowledge or service availableto assist individual s attain or
maintain afavorable condition of physical and mental health. These servicesinclude
but are not limited to:

(a) Hedlth-related counseling.

(b) Alcohol or drug abuse training and treatment.

(c) Training to support emergency medical services.

(d) Servicesto support family planning.

(e) Counseling, delinquency prevention.

(f) Genetic disease evaluation and counseling.

(g9) Community-based medical support services.

(h) Evaluation and training for physically/mentally handicapped.

(i) Other servicesin support of same.

(2) Habilitation and socialization include services rendered by a contractor
with specia knowledge to assist specified client groups to enhance their
self-sufficiency or aleviatetheir dependency or isolation from thecommunity . These

services include but are not limited to:
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(a) Day care.

(b) Work and training.

(c) Early intervention for the mentally +etareled disabled, developmentally
delayed, or physically handicapped.

(d) Transportation for service access.

(e) Homemaker, home management, and housing improvement services.

(f) In-home and out-of-home respite care.

(g) Socialization services for low income and other specia needs groups.

(h) Nursing home ombudsman.

(i) Nutritional, employment, case management, senior center activities, or
other servicesto aid independent living by the elderly.

()) Training and community planning services for same.

(3) Protection for adults and children include services rendered by a
contractor to provide therapeutic intervention for adults or children who are in
danger or threatened with danger of physical or mental injury, neglect, maltreatment,
extortion, or exploitation, including victims of family violence. These services
include but are not limited to:

(8) Community planning for neglect/abuse.

(b) Adoption.

(c) Substitute care.

(d) Education and training.

(e) Crisgisintervention type services.

(f) Emergency shelter for victims of rape/family violence or services in
support of same.

(g) Training and evaluation services for same.

(4) Improvement of living conditionsand health include servicesrendered by
an authorized contractor with special knowledge or services available to assist
individual sto attain or maintain favorableconditionsinwhichtolive. Theseservices

include but are not limited to:
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() Distribution of foodstuffseither purchased or that aremadeavailablefrom
government-owned commodities.

(b) Determining the needs of the poor, and development of programs to
distribute the available resources.

(c) Determining the needs of the poor and identifying programsto alleviate
these poverty conditions.

(d) Providing services to respond to the educational/employment needs of
eligibleindividual sin the communities needing these services. The primary purpose
of thisserviceisto provide the participating individual s with the skills necessary for
them to advance socially, academically, and occupationally.

(e) Providing training and evaluation of services for any of the above
services.

(5) Evaluation, testing, and remedial educational services for exceptional
handicapped or learning disabled nonpublic school students include services
rendered by a contractor with special knowledge or services available to provide
special educational and related services for exceptional or handicapped students
voluntarily enrolled in approved nonpublic schools of Louisiana who are not
otherwise provided with such services through either their local school program or
through other services afforded to them by local school boards or other public
agencies. These servicesinclude but are not limited to:

(a) ldentification, assessment, appraisal, and evaluation of exceptional or
handicapped children.

(b) Development of individualized educationa programs.

(c) The providing of instructional and supportive services to such eligible
students in accordance with the provisions of R.S. 17:1941, et seq. and P.L. 94-142
and their regulations.

§H494-HA)B. Contracts for socia services may be awarded without the
necessity of competitive bidding or competitive negotiation only if the girectorof-the

office-of-contractualreview state chief procurement officer determines that any
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one of the following conditions is present. The using agency shall document the
condition present and such documentation shall be part of the contract record

submitted to the office of eontractual-review state pr ocur ement.

(1) The services are available only from a single source (sole source). Sole
source procurement shall be determined by the directoer-of-the-offtce-ofcontractuat

review Sstate chief procur ement officer. A contract shall also be considered as sole

source if a request for proposals is issued in accordance with R.S. 39:3563
39:1595(B) and only one or no proposals are received.

(2) The state legidature has made an appropriation for that particular
contractor or contractors viathe appropriation bill or other statutes.

(3) A quasi-public and/or nonprofit corporation, such as a parish voluntary
council on aging, an area agency on aging, an association of retarded mentally
disabled citizens or equivalent, an organization serving children, youth, and/or
families, or an organization promotingindependencefrom public assistance hasbeen
established in coordination with the state to provide the particular service involved
in the contract.

(4) Local matching funds of greater than ten percent of the contract amount
arerequired to be contributed by the contractor. Such matching funds may bein the
form of cash, certified expenditures or in-kind contributions, where applicableto the
funding source.

(5) The nature of the services being provided necessitates that a continuity
of contractors be maintained as in but not limited to therapeutic and crisis support
to clients and employment and training programs.

(6) An emergency exists which will not permit the delay in procurement
necessitated by therequest for proposal proceduregiveninR.S. 39:3563 39: 1595(B).
Such emergency shall be determined by the director-of-the-office-ofcontractuat

review state chief procurement officer.

(7) Thetotal contract amount islessthan two hundred fifty thousand dollars

per twel ve-month period. Service requirements shall not be artificially divided so as
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to exempt contracts from the request for proposal process.

(8) The contract is with another governmental entity or governmental body.

(9) Funds are specifically designated by the federal government for a
particular private or public contractor or political subdivision.

(10) The contract is with a social service contractor who supplies services
under a contract in existence as of November 30, 1985, as long as such contractor
continues to supply substantially the same services and the using agency certifies:

(a) The services are satisfactory.

(b) They intend to continue contracting with that contractor.

§H494-HB)C. If none of the conditions given in R.S. 39:3494-HA)
39:1619(B) are determined by the director-of the-office-of contractual-review state

chief procurement officer to be present in a contract for social service, then that

contract shall be awarded through arequest for proposal process in accordance with
R.S. 39:3563 39:1595(B) under rules and regulations issued by the office of

contractualreview state procurement.

shall apply to interagency contracts asdefined in R.S. 39:3496(€) 39:1556(29), and

to contractsor grants between the state and its political subdivisionsto procuresocial
services.
§149581620. Personal service contracts

Contracts for personal services may be awarded without the necessity of
competitive bidding or competitive negotiation.
§149681621. Consulting service contracts

A. Contracts for consulting services which have a total maximum amount

of compensation lessthan fifty thousand dollarsfor atwelve-month period may be

awarded without the necessity of competitive bidding or competitive negotiation.

B. Contractsfor consulting services which have atotal maximum amount of
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compensation of fifty thousand dollars or morefor a twelve-month period shall be

awarded through a request for proposal process under rules and regulations issued

by the office of eontractual-review state procurement. Service requirements shall

not be artificially divided so as to exempt contracts from the request for proposal
process.

C.(2) All contracts for consulting services which have a total maximum
amount of compensation of one hundred forty thousand dollars or more may be
entered into with the assistance of a procurement support team as provided herein,
and in accordance with guidelines promulgated and published by the office of

contractualreview state procurement.

(2) For each such consulting contract the office of eontractual-review state
procur ement may establish aprocurement support team which shall include one or
more representatives from each of the following:

(a) The office of eontractuareview state procurement.

(b) The using agency initiating the contract.
(c) The office of the attorney general.

(d) The tegtstativeFscat-Office |egidative fiscal office.

(3) Participation of the procurement support team must include, at a

minimum, assistance in development or review of the request for proposals,
evaluation of responses received to the request for proposals, and formulation of
recommendations to be submitted to the director-of-the officeof-contractuareview

state chief procurement officer concerning the final contract.

§1496:181622. Performance-based energy efficiency contracts

A. Any state agency as defined in R.S. 39:2 may enter into a performance-
based energy efficiency contract for services and equipment as provided in this
Section. The commissioner of administration shall adopt and promulgate rules and
regul ations necessary to implement the provisions of this Section, which rules shall
be consistent with the Energy Management Act of 2001. Any such rules and

regulations shall be adopted and promulgated only after the review and approval of
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the Joint L egislative Committee on the Budget. The commissioner of administration
shall submit the proposed rules and regulations to the Joint Legislative Committee
on the Budget thirty days prior to the review and approval of such rules and
regulations by the committee.

B. The contract shall be considered a consulting services contract under the
provisions of this Chapter. Performance-based energy efficiency contracts shall be
awarded through arequest for proposal process under the provisions of this Chapter
and specifically the provisions of Subsection E of this Section.

C.(1) Notwithstanding the requirements of R.S. 39:1514(A), any
performance-based energy efficiency contract entered into shall befor aperiod equal
to the lesser of twenty years or the average life of the equipment installed by the
performance contractor and shall contain a guarantee of energy savings. The
guarantee of energy savings shal, at a minimum, ensure a total annual savings
sufficient to fully fund any financing arrangement entered into to fund the contract.
In addition, any performance-based energy efficiency contract shall contain the
following clause:

"The continuation of this contract is contingent upon the appropriation of
funds by the legislature to fulfill the requirements of the contract. If the legislature
failsto appropriate sufficient moniesto provide for the continuation of the contract,
the contract shall terminate on the last day of the fiscal year for which funds have
been appropriated. Such termination shall be without penalty or expense to the
agency, board, or commission except for payments which have been earned prior to
the termination date.”

(2) Any contract entered into pursuant to this Section shall include the total
units of energy saved, the method, device or financial arrangement to establish afirm
amount for the savings, the cost per unit of energy, and, if applicable, the basis for
any adjustment in the stated cost for the term of the contract, and for each energy
saving measure included in the contract, provide the following:

(a) Detailed scope of work.
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(b) Price to be paid by the state agency as theinitial cost.

(c) Annual energy cost savings.

(d) Annual maintenance savings including any maintenance and operational
savings associated with installation; including but not limited to, services, parts,
materials, labor, and equipment.

(e) Annual new maintenance cost including operating expenses added as a
result of new equipment installed or services performed by the contractor.

(f) Total annual savings by adding annual energy cost savings to annual
mai ntenance savings minus any annual new maintenance Costs.

(3) No payment shall be made by a state agency pursuant to a contract
entered intoinaccordancewith thisSection, until thereiscompliancewith Paragraph
(2). However, Paragraph (2) and this Paragraph shall not invalidate nor require the
reissuance of a request for proposa for which notice was given pursuant to this
Chapter prior to June 17, 2004.

D. When calculating "annual energy cost savings attributable to the services
or equipment” installed pursuant to a performance-based energy efficiency contract
asdefinedinR.S. 39:1484(14), maintenance savingsshall beincluded. "Maintenance
savings' means operating expenses eliminated and future capital replacement
expenditures avoided as aresult of new equipment installed or services performed
by the performance contractor.

E.(1) Prior to award of any performance-based energy efficiency contract,
the response to the requests for proposals shall be evaluated as follows:

(a) A state agency that seeks to enter into a contract pursuant to this Section
shall conduct aninitial evaluation of proposals submitted toit. Such evaluation shall
be consistent with the provisions of this Chapter, except that a state agency shall not
make afinal selection from among submitted proposals.

(b) A state agency shall forward the results of its evaluation of each such
proposal to the commissioner of administration. Thecommissioner of administration

may select an independent third-party evaluation consultant to review and evaluate
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the submitted proposals. The consultant shall submit the result of his evaluation to

the Energy Efficteney-Proeurement-SapportTeam ener gy efficiency procur ement

support team and to the commissioner of administration. The Energy-Efficteney
Procurement-Support—Team energy efficiency procurement support team shall

review the evaluation of the independent third-party evaluation consultant. Upon

completion of such review, the Energy—Efficteney—Procurement—Suppert—Team

enerqy efficiency procur ement support team shall submit its recommendation to

the commissioner of administration. The commissioner of administration shall

review the evaluation of the independent third-party evaluation consultant and the

recommendation of the EnergyEfficteney—Procurement—Support—Team energy

efficiency procurement support team and shall notify the agency as to whether it

may proceed with negotiation of the contract in accordance with the provisions of
this Chapter. The commissioner of administration may require that the consultant
selected pursuant to this Section participate on behalf of the agency in the
negotiation of the contract. Upon the completion of the negotiation of the contract
by the agency, the commissioner of administration shall review the negotiated
contract. If the commissioner of administration approves the contract then the
contract shall be submitted by the commissioner of administration to the Joint
L egislative Committee on the Budget for review and approval.

(c) Notwithstanding any other provision of this Chapter, no proposer shall be
selected pursuant to this Section nor shall any contract be awarded pursuant to this
Section, except by the approval of both the commissioner of administration and the
Joint Legislative Committee on the Budget.

(d) An independent third-party evaluation consultant shall have no direct
conflict of interest asto the agency, the proposal swhich the consultant isto eval uate,
or to any proposer. Prior to the selection of such consultant, the legislative auditor
shall certify that the consultant has no direct conflict of interest as to the agency, the
proposals which the consultant is to evaluate, or to any proposer.

(e) The provisions of Subparagraphs (a) through (d) of this Paragraph shall

Page 79 of 137
Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 14RS-537 ENGROSSED

SB NO. 480

not be applicable when the requests for proposals or the proposed contract was
received by the division of administration prior to January 1, 2004.

(2) Thelegidativeauditor shall conduct performance audits of performance-
based energy efficiency contracts. The legidative auditor shall establish a written
schedulefor execution of such performance audits, and the schedule shall be posted
on the website of the legidative auditor no later than February first of each year.
Such schedule shall providefor periodic audits during theterm of such contractsand
for an audit upon the completion of any such contract. The legislative auditor shall
coordinate with the commissioner of administration to develop a description of
information to beincluded as part of each performance audit. Theresultsof any such
performance audits shall be published no later than thirty days prior to the
commencement of each Regular Session of the Legislature. Audits shall be
conducted on each performance-based energy efficiency contract in effect on and
after January 1, 2010.

(3)(@(i) In order to fund the cost of the evaluation, review, approval,
oversight, and performance audits as provided in this Section, the request for
proposal for the award of a performance-based energy efficiency contract shall
require the proposer to pay a sum not to exceed two and one-half percent of thetotal
value of the performance-based energy efficiency contract at the timethat a contract
is executed by that proposer.

(i1) Notwithstanding the provisions of Item (i) of this Subparagraph, where
a request for proposal or a proposed contract is exempt from the application of
Subparagraphs (a) through (d) of Paragraph (1) of this Subsection, the proposer shall
be required to pay a sum not to exceed one percent of the total value of the
performance-based energy efficiency contract at the timethat acontract is executed
by that proposer.

(b) The determination of the sum to be paid shall be made by the
commissioner of administration according to the rules and regulations adopted

pursuant to this Section.
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(c) The "Energy Performance Contract Fund", hereinafter referred to as the
"fund", is hereby created in the state treasury. After compliance with the provisions
of ArticleVII, Section 9(B) of the Constitution of Louisianarelativeto theallocation
of moniesto the Bond Security and Redemption Fund, the treasury shall deposit into
the fund an amount equal to the amount collected pursuant to Subparagraphs (a) and
(b) of this Paragraph. The monies in the fund shall be used only to fund the
requirements of this Section and the rules promulgated pursuant thereto. Moniesin
thefund shall beinvested in the same manner asmoniesin the state general fund and
any interest earned on the investment of monies in the fund shall be credited to the
fund. Unexpended and unencumbered moniesin thefund at the end of thefiscal year
shall remain in the fund.

F. For the purposes of this Section, any appropriation to an agency shall not
be deemed an appropriation of funds by the legislature to fulfill the requirements of
aperformance-based energy efficiency contract awarded on or after January 1, 2010,
unless and until such contract has been approved in accordance with the provisions
of this Section.

G. For the purposes of this Section, the EnergyEfftctency-Proctrement

Sapport—Team enerqgy efficiency procurement support team shall consist of an

attorney chosen jointly by the speaker of the House of Representatives and the
president of the Senate from the legisative services staff of the House of
Representatives or the staff of the Senate and one or more representatives chosen by

each of the following: the Bivister-ef-Admintstration division of administration,

facility planning and control; the using agency initiating the procurement action; and

the Legistative-Fsea-Offiee legidative fiscal office. At least four members, one

from each office or agency designated, must be present to constitute aquorum. The

EnergyEffictencyProcurement-Sapport—Team energy efficiency procurement
support team shall evaluate the submitted proposal in accordance with guidelines

to be published by the Bivister-ef-Admintstration division of administration.

§149781623. Certification by using agency
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A. Upon seeking approval to enter into a proposed professional, personal,
consulting, or social service contract valued in excess of five thousand dollars, an
individual or individual s specifically designated by the head of the using agency for
such purpose shall certify to the dtrector-of-the-office-of contractuatreview state

chief procurement officer that:

(1) Either no employee of that agency is both competent and available to
perform the services called for by the proposed contract or the servicescalled for are
not the type readily susceptible of being performed by persons who are employed by
the state on a continuing basis.

(2) The services are not available as a product of a prior or existing
professional, personal, consulting, or social service contract.

(3) The requirement for consultant and social services contracts, when
applicable, have been publicized pursuant to R.S. 39:3563 39: 1595(B).

(4) The using agency has devel oped and fully intends to implement awritten
plan providing for:

(a) The assignment of specific using agency personnel to a monitoring and
liaison function.

(b) The periodic review of interim reports or other indiciaof performanceto
date.

(c) The ultimate use of the final product of the services.

(5) The cost basis for the proposed contract.

(6) A description of thespecific objectivesor deliverablesassociated with the
proposed contract and the monitoring plan therefor.

(7) Methods to be used to measure and determine contract performance.

B. Inaddition to the certifications required in Subsection A herein, for any
proposed professional, personal, consulting, or socia service contract that exceeds
fifty thousand dollars and hasaterm of morethan six months, acost-benefit analysis
shall be conducted which indicates that obtaining such services from the private

sector is more cost-effective than providing such services by the using agency itself
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or by an agreement with another state agency, to include both a short-term and long-

termanalysis. Theoffieeof-contractuareview statechief procur ement officer shall

promulgate, as necessary, rules and regulations relative to the form and content of
a cost-benefit analysis.

§149881624. Approval of contract; penalties

A. Before approving a proposed contract for professional, persondl,
consulting, or social services, the dtrector-of-the-office-of contractuareview state

chief procurement officer or an assistant shall have determined that:

(1) All provisions of R.S. 39:3497 39:1623 have been complied with.,

(2) The using agency has statutory authority to enter into the proposed
contract.

(3) The contract will not establish an employer/employee relationship
between the state or the using agency and any prospective contractor.

(4) No current state employeewill engagein the performance of the proposed
contract except as provided for in R.S. 39:3498:2 39: 1626.

(5 No using agency has previously performed or contracted for the
performance of tasks which would be substantially duplicated under the proposed
contract without appropriate written justification.

(6) There has been appropriated or otherwise lawfully made available and
ready for expenditure sufficient monies for payment of the services called for in the
contract, at least for the applicable fiscal year.

(7) Thecontracting using agency has specified the purpose, duration, specific
goals and objectives, measures of performance, and a plan for monitoring the
services to be provided under the contract.

(8) Theusing agency hasawritten plan for the monitoring of the contract and
such monitoring plan has been submitted in accordance with rules and regul ations

adopted by the office of eontractuatreview state procurement.

(9) Theprovisions of R.S. 12:25(E) have been complied with, if the contract

iswith abusiness corporation, the provisionsof R.S. 12:205(E) have been complied

Page 83 of 137
Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 14RS-537 ENGROSSED

SB NO. 480

with, if the contract is with a nonprofit corporation, or the provisions of R.S.
12:304(A)(11) have been complied with, if the contract iswith aforeign corporation.

B. Any corporation which fails to make compl ete disclosure of ownership,
directors, and officers as required by law shall be required, as a penalty, to refund
any funds received by that corporation from the state for the contract.
§1498:181625. Contract content

Each contract for professional, personal, consulting, or social servicesentered
into by a governmental body as defined in R.S. 39:3484(11); 39:1556(23) shall
contain as aminimum: description of the work to be performed and objectivesto be
met; amount and time of payments to be made; description of reports or other
deliverablesto be received, when applicable; date of reports or other deliverablesto
be received, when applicable; responsibility for payment of taxes, when applicable;
circumstances under which the contract can be terminated either with or without
cause; remedies for default; and a statement giving the legidative auditor the
authority to audit records of the individual(s) or firm(s).
8§1498:281626. Professional, personal, and consulting service contracts with state

employees

A. State agency personnel inthemedical, nursing or allied health fields, state
employees who are qualified to serve as interpreters for the deaf, faculty members
of public institutions of higher education, and state employees selected to serve as
instructorsin the paralegal studies course of the division of continuing education at
a state college or university may be employed by other state agencies through a

contract for professional, personal, consulting, or social servicesin accordance with

rulesand regulations adopted by the office of eortractuatreview state procur ement.
No such faculty member, except those who are also employed by private firms, may
contract for the design or redesign of a state-owned facility in which the services of
aprofessional architect or engineer, or both, are required.

B. Additionaly, each professional, personal, consulting, and socia service

agreement between agovernmental body asdefinedin R.S. 39:3484(11) 39: 1556(23)
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and afaculty member of any state college or state university shall be subject to the
policies and procedures promulgated by each respective state college and university
and the management boards having authority over the respectiveinstitution of higher
education in which the faculty member is a member and the Board of Regents.
Notwithstanding any other provision of law, each such agreement shall be subject
to the written approval of the president of the college or university which employs
the faculty member, and written notification of agreement and approval shall be
given to the appropriate management board.

C. Thelist of occupations exempted in this Section from the provision of
R.S. 39:1498(4) 39:1624(A)(4) may be increased by rules adopted by the office of

contractuareview state chief procurement officer.

D. Notwithstanding any other provisions of law to the contrary, the
Louisiana School for the Deaf is hereby authorized to enter into professional,
personal, consulting, and social services contracts with an employee of the school to
provide sign language and interpreting services which are independent of the
employee'sassigned dutiesand regular work hours, and for which compensation may
be paid.

E. Notwithstanding any other provisionsof law to the contrary, theL ouisiana
Commission for the Deaf is hereby authorized to enter into professional, personal,
consulting, and social services contracts with an employee of the commission to
provide sign language and interpreting services which are independent of the
employee'sassigned dutiesand regular work hours, and for which compensation may
be paid; however, such contract is authorized only if a person who is not an
employee of the commission is unavailable for such services.

PARTH SUBPART E. CONTRACT MODIFICATIONS

AND TERMINATION
§151981627. Modification of contracts

The office of eontractual—+eview state procurement may adopt and

promul gate rulesand regulations permitting or requiring theinsertionin contractsfor

Page 85 of 137
Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 14RS-537 ENGROSSED

SB NO. 480

theprocurement of professional, personal, consulting, and social servicesappropriate
clauses to enable the state to effect desired changes and modifications to such
contracts.

§152081628. Termination of contracts

A. The office of eentractualreview state procurement may adopt and

promulgate rules and regulations relating to the termination of contracts for the
procurement of professional, personal, consulting, and social servicesfor the default
of the contractor.

B. Theofficeof eontractuatreview state procur ement isauthorized to issue

rules and regulations relating to the termination of contracts for the procurement of
professional, personal, consulting, and social services for the convenience of the
state.

SUBPART F. INSPECTION OF PLANT AND AUDIT OF RECORDS
§162181629. Right to inspect plant

The state may, at reasonable times, inspect the part of the plant or place of
business of acontractor or any subcontractor which isrelated to the performance of
any contract awarded or to be awarded by the state.

§162281629.1. Right to audit records

A. Audit of persons submitting cost or pricing data. The state may, at
reasonable times and places, audit the books and records of any person who has
submitted cost or pricing data pursuant to R.S. 39:3663 39:1608 to the extent that
such books and records relate to such cost or pricing data.

B. Contract audit. The state shall be entitled to audit the books and records
of a contractor or any subcontractor under any negotiated contract or subcontract
other than afirm fixed-price contract to the extent that such books and recordsrelate
to the performance of such contract or subcontract. Such books and records shall be
maintained by the contractor for aperiod of five yearsfrom the date of final payment
under the prime contract and by the subcontractor for aperiod of five yearsfrom the

date of final payment under the subcontract.
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SUBPART G. DETERMINATIONS AND REPORTS

§162581630. Finality of determinations

The determinations required by R.S. 39:4595(A),* 39:1605(A). R.S.
39:3595(E);* 39:1605(A), R.S. 39:1597, R.S. 39:1598(C), R.S. 39:3599 39:1605,
R.S.39:1661 39:1606, R.S. 39:1663(€) 39: 1608(C), R.S. 39:1612(A), R.S. 39:1613
39:1568.1, and R.S. 39:1614 are final and conclusive unless they are clearly
erroneous, arbitrary, capricious, or contrary to law.
§162781630.1. Record of certain procurement actions

The chief procurement officer shall retain all contracts made under R.S.
39:1597 or R.S. 39:1598 for a minimum of six years.

SUBPART H. INSURANCE

81631. Direct purchase of insurance

Notwithstanding the-previstons-of R-S5—22:31#1-6f any other law to the
contrary, the state may purchase insurance policies covering any property or
insurable interests or activities of the state directly from insurers or underwriters,
without the necessity for signature or countersignature of such policies asprovided
by R-S—22:117%, and in lieu thereof such policy shall be signed by an official or

designated representative of the company issuing the policy. Fhe-thsarers—or

81632. Splitting of commissions prohibited

It shall be unlawful for an agent to split, pass on, or share with any person,

group, organization, or other agent, except the state of Louisiana, al or any portion
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of the commission derived from the sale of insurance to the state; except that on
policies involving properties or exposure in more than one geographic area of the
state, said commission may be split, shared, or passed on if authorized in writing by
the commissioner of administration. In any such instance where the sharing of a
commission on state insurance is authorized, it shall be only with a bona fide
insurance agent. Whoever violates the provisions of this Section shall, upon
conviction, be fined not less than one thousand dollars nor more than five thousand
dollars and shall be imprisoned for not more than two years.

81633. Authorization constitutes public record

Suchwritten authorization asrequired by R.S. 39:1632 above shall constitute
apublic record as defined in Chapter 1 of Title 44 of the Louisiana Revised Statutes
of 1950.

SUBPART I. ACQUISITION OF HOUSING SPACE
81641. Budget for acquisition of housing space and leases by budget units

A. Contracts and agreements by and in name of state agencies. All contracts
and agreementsfor thelease or rental of spacefor the housing of state agencies, their
personnel, operations, equipment, or activities shall be made in the name of and by
the authorized representative or representative body of the state agency but shall be
made and entered into only with the approval of the commissioner of administration.
The cost of such housing shall be provided for in and defrayed from the budgets of
the using agencies.

B. Contracts and agreements by and in name of the state, executed by the
commissioner.

(1) When a contract or agreement for the lease or rental of space for the
housing of state agencies, their personnel, operation, equipment, or activities, shall
pertain to more than one building or facility or shall pertain to a building or facility
which isto house more than one state agency, their personnel, operation, equipment,
or activities, such contract or agreement may be made in the name of the state and

executed by the commissioner of administration, rather than in the name of and by
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an authorized representative or arepresentative body of the state agency or agencies
to be housed in such building or buildings or facility or facilities.

(2) The commissioner of administration shall allocate space to one or more
state agencies in the building or buildings or facility or facilities to which such
contract or agreement pertains and shall allocate the cost of such housing to or
among such using agency or agencies, which cost shall be provided for in and
defrayed from the budgets of the using agency or agencies. The commissioner shall
determine the amount of the allocations of the costs of such housing to the various
agencies using such building or buildings and facility or facilitiesin such manner so
that the aggregate of the amount so allocated equals the total cost of such housing.

C. Definition of "agency." The definition of "agency” stated in R.S. 39:2(1)
shall be the sole definition of the term "state agency” employed in connection with
the acquisition of housing spacein this and following Sections, and the fact that an
agency is supported by fees or taxes collected by, or dedicated to, the agency or
which otherwise receives its operating funds through means other than direct
appropriations, shall not be atest asto whether this Section shall be applicableto an
agency of the state.

D. Applicability. The provisions of this Subpart shall be applicable to all
agencies meeting the definition of R.S. 39:2(1) established by the laws of Louisiana.
81642. Uniform space standards; inventory and evaluation of budget unit space

utilization

A. Uniform space standards. The division of administration shall prepare
and utilize auniform set of standardsfor determining space needsfor state agencies.
Thesestandardsshall also providefor auniform method of measuring squarefootage
or other measurements used as the basis for |ease payments or other charges.

B. Inventory of state space. Thedivision of administration shall conduct and
maintain a complete inventory of state space, both owned and leased.

C. Evaluation of space utilization. The division of administration shall

evaluate the utilization of all leased space on a continuing basis to determine the
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feasibility of locating state agenciesin buildings to be purchased and/or constructed
by the state.

81643. Advertisement and award of lease bids

A. Every lease for the use of five thousand square feet or more of spacein
aprivately owned building entered into by a state agency as |essee shall be awarded
pursuant to R.S. 39:1594 in accordance with the conditions for use set forth in that
Section and only after evaluation of the bidsin accordance with the specific criteria
contained in the invitation for bids as authorized by R.S. 39:1594(E)(2). No such
lease shall extend beyond a period of ten years.

B. Theten-year limitation shall not be applicable to the management boards
created under Article V111, Sections 6 and 7 of the 1974 L ouisiana Constitution.
81644. Amendment of leases

A.(1) An existing lease for office or warehouse space may be renegotiated
with the present lessor, but only after the division of administration has entered into
a competitive negotiation process involving discussions with at least three, unless
therearelessthan three, offererswho submit written proposal's. Such proposals shall
be solicited by advertising asin R.S. 39:1594(C).

(2) If it isdetermined by the commissioner of administration or hisdesignee,
after the evaluation of these proposals and discussions with the current lessor, that
to renew the present lease would bein the best interest of the state, the renewal of an
existing lease may be renegotiated or the commissioner may enter into a lease with
one of these efferers proposers if determined to be in the state's best interest. In
making such a determination the commissioner, or his designee, shall take into
consideration, over the duration of the lease, rental rates, the amount of funds
necessary to relocate, any geographical considerations particular to that state
program, the amount of disruption to state business that may be incurred in moving
to anew location, and any other relevant factors presented.

B. Any lease for office or warehouse space for under five thousand square

feet may be amended up to but not to exceed a maximum of four thousand nine
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hundred ninety-nine square feet.

C. Existing leases for office or warehouse space between a single state
agency, a single lessor and affecting a single building or buildings immediately
adjacent to each other which leases have different termination dates, may be
renegotiated by the division of administration to perfect asingle leasefor the whole
of the office or warehouse space utilized under the existing leases. The renegotiated
lease shall not extend beyond the termination date of the latest existing lease, nor
shall the price per square foot paid under the new lease result in atotal payment in
excess of the total of the combined payments under the preexisting leases.

D. Intheevent alterations or modifications of space currently under leaseare
required to meet changed operating requirements, a lease may be amended. Such
lease amendment may, with approval of the division of administration, provide an
adjustment in monthly lease payments not to exceed twenty-five percent of the
origina annual lease price per square foot, sufficient to reimburse the lessor for
paying for the leasehold improvements; provided, however, that any adjustment in
monthly lease payments shall also require the approval of the Joint Legislative
Committee on the Budget and the continuance of an adjustment in excess of the
current lease shall be further contingent on the appropriation of fundstherefor in the
following fiscal year.

E. A lease may be amended, with approval of the division of administration,
to provide an adjustment in monthly |ease payments not to exceed ten percent of the
original annual lease price per square foot and not to exceed ten thousand dollars per
year.

SUBPART kJ. ACQUISITION OF MOTOR VEHICLES
81646. Acquisition of motor vehicles; minimum requirements for fuel efficiency;

exceptions

A. Any purchase or lease of amotor vehicle by an agency whichis covered
by this Chapter shall be madein accordance with the provisionsof this Subpart. Such

vehicles shall have, at the time of acquisition, afuel efficiency rating of no lessthan
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eighteen miles per gallon for city driving and no less than twenty-eight miles per
galon for highway driving, or a combined city/highway average of twenty-four
miles per gallon.

B. For purposes of this Subpart, "motor vehicle" shall include thefollowing
vehicles as they are specified or defined in administrative rule or regulation
prescribed by the commissioner of administration pursuant to Part X111 of Chapter
1 of Title 39 of the Louisiana Revised Statutes of 1950: alternative fuel vehicle,
sedan, and station wagon.

C. For purposes of this Subpart, "motor vehicle" shall not include the
following:

(1) A vehicle to be used by law enforcement personnel, certified first
responders and emergency personnel when required for the performance of their
duties, or avehicle used in the conduct of military activities.

(2) A vehicle to be used by any state employee when written authorization
for such purchase has been provided by the department head to the commissioner of
administration and approved by him, or a vehicle to be used by an employee of a
political subdivision of the state when the governing authority of the political
subdivision authorizes such purchase.

PART IV. SPECIFICATIONS
§1651. Duties of the commissioner of administration

A: Thecommissioner shall promul gate regulationsgoverning the preparation,
maintenance, and content of specificationsfor supplies, services, and mgjor repairs
required by the state.

§1651.1. Shrimp specifications

Notwithstanding any other provision of law to the contrary, regulations
promulgated by the commissioner of administration or other purchasing entity,
governing the purchase or use of shrimp shall require that the bid specify the count
size of such shrimp and not specify size as "jumbo”, "extra large”, "medium”,

"small" or any other similar term or nomenclature used in the shrimping industry.
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81652. Duties of the chief procurement officer

Thechief procurement officer shall prepare, issue, revise, and monitor theuse
of specifications for required supplies, services, and major repairs.
81653. Exempted items

Specifications for supplies, services, or major repairs exempted pursuant to
R.S. 39:1572 may be prepared by a purchasing agency in accordance with the
provisions of this Part and regulations promulgated hereunder by the head of the
governmental body granted authority to promulgate regulations by R.S. 39:1581.
81654. Relationship with using agencies

The director state chief procurement officer shall obtain advice and

assistance from personnel of using agencies in the determination of needs and
development of specifications and may delegate in writing to a using agency the
authority to prepare and utilize its own specifications, subject to regulations.
81655. Maximum practicable competition

A. All specifications shall seek to promote overall economy for the purposes
intended and encourage competition in satisfying the needs of the state, and shall not
be unduly restrictive. A specification may be drafted which describes a product
which is proprietary to one company only where:

(1) No other kind of specification is reasonably available for the state to
describe its requirements; or

(2) There is a requirement for specifying a particular design or make of
product due to factors of compatibility, standardization, or maintainability; or

(3) Such specification includes language which specifically permits an
equivalent product to be supplied. Such specification shall include a description of
the essential characteristics of the product.

(4) Such specification is determined to be in the best interest of the state as
provided for by R.S. 39:3613 39:1568.1.

B. Except in Paragraph (2) of this Section, whenever such proprietary

specifications are used, the specifications shall clearly state that they are used only
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to denote the quality standard of supplies, services, or mgjor repairs desired and that
they do not restrict bidders to the specific brand, make, manufacturer, or
specification named; that they are used only to set forth and convey to prospective
bidders the general style, type, character, and quality of supplies, services, or mgjor
repairs desired; and that equivalent supplies, services, or magjor repairs will be
acceptable.
81656. Escalation clause

Bid specifications may contemplate a fixed escalation or deescatation de-

escalation in accordance with arecognized priceindex. Such index may include

but not belimited to the United States Bureau of Labor Statistics, Consumer Price

Index and Wholesale Price Index. Bidsbased on specificationswhich are subject to
arecognized escalation index shall be legal and valid.
81657. Specifications prepared by architects and engineers

The requirements of this Part regarding the purposes and nonrestrictiveness
of specifications shall apply to all specifications, including but not limited to those
proposed by architects, engineers, designers, and draftsmen for public contracts.
§165981658. Purchase of prostheses, orthoses, prosthetic services, and orthotic

services by a state agency from an accredited facility

Notwithstanding any other provision of law to the contrary, regulations
promulgated by the commissioner of administration or other purchasing entity
governing the purchase of prostheses, orthoses, prosthetic services, or orthotic
services shall require that such services shall be purchased only from an accredited
facility as provided in R.S. 40:1300.281; however, nothing in this Section shall
prohibit a licensed occupational therapist or a licensed physical therapist from
practicing within his scope of practice. In addition, the provisions of this Section
shall not apply to alicensed optometrist, ophthalmologist, podiatrist, or orthopedist.

PART V. MODIFICATION AND TERMINATION OF CONTRACTS
FOR SUPPLIES, SERVICES, AND MAJOR REPAIRS

81661. Contract clauses; administration
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A. Contract clauses. Regulations may permit or require the inclusion of
clauses providing for equitabl e adjustmentsin prices, timefor performance, or other

contract provisions, as appropriate, €overtig including but not limited to the

following subjects:

(1) The unilateral right of the state to order in writing changes in the work
within the general scope of the contract in any one or more of the following:

(a) Drawings, designs, or specifications, if the suppliesto befurnished areto
be specially manufactured for the state in accordance therewith;

(b) Method of shipment or packing; or

(c) Place of delivery.

(2) Theunilateral right of the state to order in writing temporary stopping of
the work or delaying of performance; and

(3) Variations between estimated quantities of work in acontract and actual
guantities.

B. Additional contract clauses. Regulations may permit or require the
inclusion in state contracts of clauses providing for appropriate remedies and

eoverthag including but not limited to the following subjects:

(1) Liquidated damages as appropriate.

(2) Specified excuses for delay or nonperformance.

(3) Termination of the contract for default, and

(4) Termination of the contract in whole or in part for the convenience of the
state.

(5) Manufacturers design drawings shall be suppliedinduplicatefor all state
buildings, to the appropriate state agency at the conclusion of contract.

(6) Security for contract performance.

(7) Insurancereguirementsincluding as appropriate but not limited to

general liability, automobile cover age, workers compensation, and errorsand

(8) Beginning and ending dates of the contr act.
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(9) M aximum compensation to be paid the contractor.

C. Inthe event any contractor failsto fulfill or comply with the terms of any
contract, the chief procurement officer may award the contract to the next lowest

responsible bidder subject to acceptance by that bidder and charge the differencein

cost to the defaulting vendor.

§1521 §1662. Cost principles rules and regulations required

The office-of-Contractual-Review state chief procurement officer shall

issue rules and regulations setting forth cost principles which shall be used: (1) as
guidelines in the negotiation of (a) equitable adjustments for state directed changes
or modificationsin contract performanceand (b) settlementsof contractswhich have
been terminated; (2) to determine the allowability of incurred costs for the purpose
of reimbursing costs under contract provisionswhich providefor the reimbursement
of costs, and (3) as appropriatein any other situation where the determination of the
estimated or the incurred costs of performing contracts may be required.
PART VI. LEGAL AND CONTRACTUAL REMEDIES
SUBPART A. PRE-LITIGATION RESOLUTION
OF CONTROVERSIES
81671. Authority to resolve protested solicitations and awards
A. Right to protest. Any person who is aggrieved in connection with the

solicitation or award of a contract issued by the applicable chief procurement

officer shall protest to the chief procurement officer. Protests with respect to a
solicitation shall be submitted inwriting at |east two days prior to the opening of bids
on al matters except housing of state agencies, their personnel, operations,
equipment, or activities pursuant to R.S. 39:1643 for which such protest shall be
submitted at least ten days prior to the opening of bids. Protests with respect to the

award of acontract shall be submitted in writing within fourteen days after contract
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award.

B. Authority to resolve protests. The chief procurement officer or his
designee shall have authority, prior to the commencement of an action in court
concerning the controversy, to settle and resolve a protest of an aggrieved person
concerning the solicitation or award of a contract. This authority shall be exercised
in accordance with regulations.

C. Decision. If the protest is not resolved by mutual agreement, the chief
procurement officer or his designee shall, within fourteen days, issue a decision in
writing. The decision shall:

(1) State the reasons for the action taken; and

(2) Inform the protestant of itsright to administrative and judicial review as
provided in this Part Chapter.

D. Notice of decision. A copy of the decision under Subsection C of this
Section shall bemailed or otherwise furnished immediately to the protestant and any
other party intervening.

E. Finality of decision. A decision under Subsection C of this Section shall
be final and conclusive unless:

(1) The decision is fraudulent; or

(2) The person adversely affected by the decision has timely appeaed
administratively to the €ommisstorner commissioner in accordance with R.S.
39:1683.

F. Stay of procurements during protests. In the event of a timely protest
under Subsection A of this Section, the state shall not proceed further with the
solicitation or with the awarding of the contract unlessthe chief procurement officer
makes awritten determination that the awarding of the contract is necessary without
delay to protect the substantial interests of the state. Upon such determination by the
chief procurement officer, no court shall enjoin progressunder the award except after
notice and hearing.

G. Award of costs to protestants. In addition to any other relief, when the
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protestisadministratively or judicially sustained and the protesting bidder or offerer
proposer should have been awarded the contract but is not, the protesting bidder or
offerer proposer shall beentitled to the reasonabl e costsincurred in connection with
the solicitation, including bid or_proposal preparation costs other than attorney's
fees, provided that any administrative determination of such costs shall be subject
to the written concurrence of the attorney general.

H. Promulgation of regulations. The state-directorof ptrchasthg state chief

procurement officer is hereby authorized to promulgate regulations relative to

protests, in accordance with the Administrative Procedure Act, to implement the
provisions of R.S. 39:3598-1 39:1600(D).
§156181671.1. Resolution of disputes between the director—ofthe—office—of

contractual—review state chief procurement officer and using

agencies

If a dispute arises between the director-of-contractualreview state chief

procur ement officer and a using agency asto any items required to be certified by

the using agency to the directer state chief procurement officer pursuant to R.S.

393497 39:1623 and R.S. 39:3494:1 39:1619(B), or any items that must be

determined by the director state chief procurement officer pursuant to the

provisions of R.S. 39:3498 39:1624, either the director state chief procurement

officer or the using agency may request the commissioner of administration to make
afina determination on the matter.
81672. Authority to debar or suspend

A. Applicability. This Section applies to a debarment for cause from
consideration for award of contracts or a suspension from such consideration during
an investigation where there is probable cause for such a debarment.

B. Authority. After reasonable notice to the person involved and reasonable
opportunity for that person to be heard, the chief procurement officer shall have
authority to suspend or debar a person for cause from consideration for award of

contracts, provided that doing so isin the best interests of the state. The causes for
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debarment are set forth in Subsection C of this Section. The chief procurement
officer may suspend a person from consideration for award of contracts if he
determines that there is probable cause to believe that such person has engaged in
any activity which might lead to debarment. The suspension shall not befor aperiod
exceeding six months. The authority to debar or suspend shall be exercised in
accordance with regulations.

C. Causesfor debarment. The causes for debarment include the following:

(1) Conviction for commission of a criminal offense as an incident to
obtaining or attempting to obtain apublic or private contract or subcontract, or inthe
performance of such contract or subcontract;

(2) Conviction under stateor federal statutesof embezzlement, theft, forgery,
bribery, falsification or destruction of records, receiving stolen property, or any other
offense indicating a lack of business integrity or business honesty which currently,
serioudly, and directly affects responsibility as a state contractor;

(3) Conviction under state or federal antitrust statutes arising out of the
submission of bids or proposals,

(4) Violation of contract provisions, as set forth below, of acharacter which
isregarded by the chief procurement officer to be so serious asto justify debarment
action:

(a) Deliberate failure without good cause to perform in accordance with the
specifications or within the time limit provided in the contract; or

(b) A recent record of failure to perform or of unsatisfactory performancein
accordance with the terms of one or more contracts; provided that failureto perform
or unsatisfactory performance caused by acts beyond the control of the contractor
shall not be considered to be a basis for debarment.

(5) Any other causethe chief procurement officer determinesto be so serious
and compelling asto affect responsibility as a state contractor, including debarment
by another governmental entity for any cause listed in regulations; and

(6) Violation of the ethical standards set forth in Chapter 15 of Title 42.
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D. Decision. The chief procurement officer shall issue awritten decision to
debar or suspend. The decision shall:

(1) State the reasons for the action taken; and

(2) Inform the debarred or suspended person involved of its rights to
administrative and judicia review as provided in thisPart Chapter.

E. Notice of decision. A copy of the decision under Subsection D of this
Section shall be mailed or otherwise furnished immediately to the debarred or
suspended person and any other party intervening.

F. Finality of decision. A decision under Subsection D of this Section shall
be final and conclusive unless:

(1) The decision is fraudulent; or

(2) The debarred or suspended person has timely appealed administratively
to the commissioner in accordance with R.S. 39:1684.

SUBPART B. LEGAL AND CONTRACTUAL

REMEDIES FOR PROFESSIONAL, PERSONAL,

CONSULTING, AND SOCIAL SERVICESCONTRACTS

§152381672.1. Applicability of Part

This Part applies only to those contracts solicited and entered into after the
effective date of this Chapter, unlessthe parties agree in writing to its application to
acontract entered into prior to that effective date.
§152481672.2. Authority of the commissioner of administration

Prior to theinstitution of any action in acourt concerning any contract, claim
or controversy, the commissioner of administration with the concurrence of the
attorney general is authorized to compromise, pay, or otherwise adjust the claim by
or against or a controversy with a contractor relating to a professional, personal,
consulting, or social service contract entered into with the state under their respective
authority, including a claim or controversy based on breach of contract, mistake,
misrepresentation, or other cause for contract modification or rescission. Nothing

herein shall limit the authority of the commissioner of administration, pursuant to
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rules and regulations to issue, negotiate, or accept changes in the terms and
conditions of a contract. When authorized, such compromise, payments, or
adjustmentsshall be promptly paid; however, subject to any limitationsor conditions
imposed by rule or regul ation, the commissioner of administration shall charge back
al or any portion of such payments to the department or departments for whose
benefit the contract was let.
§152581672.3. Action on contract claims

This Section applies to a clam by or controversy between the state and a
contractor arising out of a contract for professional, personal, consulting, or socia
services. If such aclaim or controversy is not resolved by mutual agreement, the
commissioner of administration, or his designee, shall promptly issue adecisionin
writing. A copy of that decision shall be mailed or otherwise furnished to the
contractor, shall statethe reasonsfor the action taken, and shall inform the contractor
of hisright tojudicial relief as provided in thisPart Subpart. The decision shall be
fina and conclusive unless fraudulent, or unless the contractor institutes suit
pursuant to R-5-39:3526 this Subpart. If the commissioner of administration, or
his designee, does not issue awritten decision within one hundred twenty days after
written request for a final decision, or within such longer period as may be
established in writing by the parties to the contract, then the contractor may proceed
asif an adverse decision had been received.
§1526:81672.4. Jurisdiction; actions in certain cases

A. The Nineteenth Judicial District Court, subject to appeal or review by the
First Circuit Court of Appeal or by the supreme court, as otherwise permittedin civil
cases by law and the state constitution, shall havejurisdiction over any claimsarising
out of arequest for proposal or award of a contract, any controversiesinvolving the
state, or any other mattersin connection with apetition for review of adecision made
pursuant to this Chapter, following the exhaustion of administrative remedies as
provided by law or regulation.

B. In any action by a contractor based upon any express or implied contract
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or breach thereof, no action shall be maintained based upon any contract or any act
of any state officer which the officer is not authorized to make or do by the laws of
this state, unless the contractor, acting in good faith and without actual or
constructive knowledge of the lack of authorization, has commenced performance
under the apparent contract. In that event, the court may (1) cancel the contract and
reimburse the contractor only for the actual expenses incurred in performing the
work already performed or (2) where the best interests of the state require, alow the
performance of the contract to continue.

SUBPART C. LEGAL AND CONTRACTUAL

REMEDIESFOR OTHER THAN PROFESSIONAL , PERSONAL,

CONSULTING, AND SOCIAL SERVICES

81673. Authority to resolve contract and breach of contract controversies other

than professional, personal, consulting, and social services

contracts

A. Applicability. This Section appliesto controversies between the state and
a contractor and which arise under or by virtue of a contract between them. This
includes without limitation controversies based upon breach of contract, mistake,
misrepresentation, or other cause for contract modification or rescisson. Any
contractor who seeks aremedy with regard to such controversy shall fileacomplaint
with the chief procurement officer.

B. Authority. The chief procurement officer or his designee is authorized,
prior to the commencement of an action in court concerning the controversy, to settle
and resolve, with the approval of the attorney general, a controversy described in
Subsection A of this Section. This authority shall be exercised in accordance with
regulations.

C. Decision. If such a clam or controversy is not resolved by mutual
agreement, the chief procurement officer or his designee shall promptly issue a
decision in writing. The decision shall:

(1) State the reasons for the action taken; and
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(2) Inform the contractor of itsright to administrative and judicial review as
provided in thisPart Subpart.

D. Notice of decision. A copy of the decision under Subsection C of this
Section shall be mailed or otherwise furnished immediately to the contractor.

E. Finality of decison. The decision under Subsection C of this Section
shall be final and conclusive unless:

(1) The decision is fraudulent; or

(2) The contractor hastimely appeal ed administratively to the commissioner
in accordance with R.S. 39:1685.

F. Fallureto render timely decision. If the chief procurement officer or his
designee does not issue the written decision required under Subsection C of this
Section within sixty days after written request for a final decision, or within such
longer period as may be agreed upon by the parties, then the contractor may proceed
asif an adverse decision had been received.

SUBPART BD. SOLICITATIONS OR AWARDS
IN VIOLATION OF LAW
81676. Applicability of this Subpart

The provisionsof this Subpart apply whereit isdetermined administratively,
or upon administrative or judicial review, that a solicitation or award of a contract
isinviolation of law.

81677. Remedies prior to an award

If it is determined prior to award that a solicitation or proposed award of a
contract is in violation of law, then the solicitation or proposed award shall be
cancelled.

81678. Remedies after an award

If it is determined after an award that a solicitation or award of acontract is
in violation of law, then:

(2) If the person awarded the contract has not acted fraudulently or in bad

faith:
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(a) The contract may be ratified and affirmed, provided it is determined in
writing by the commissioner that doing so isin the best interests of the state and the
law violation had no significant effect on the outcome of the contract award; or

(b) The contract may beterminated and the person awarded the contract shall
be compensated for the actual expenses reasonably incurred under the contract prior
to thetermination, provided that any administrative determination of such costsshall
be subject to the written concurrence of the attorney general.

(2) If the person awarded the contract has acted fraudulently or in bad faith,
the contract shall be declared null and void.

§1678.1. Damages

A. Damages recoverable by any aggrieved person in any action brought
pursuant to the provisions of R.S. 39:1671 or otherwise asserted at law, shall be
limited exclusively to reasonable costs incurred in connection with the solicitation
including bid preparation costs other than attorney's fees.

B. Except as provided in Subsection E of this Section and R.S. 39:1678(1),
damages recoverable by any contractor under any contract entered into pursuant to
the provisions of this Chapter, shall be limited exclusively to the actual expenses
reasonably incurred in performance of the contract.

C. The provisions of R.S. 49:965.1 shall not apply to actions instituted
pursuant to the provisions of this Chapter.

D. Any administrative determination of costs or expenses recoverable by a
contractor or aggrieved person under Subsections A and B of this Section shall be
subject to the written concurrence of the attorney general.

E. Inno event shall damages awarded by the chief procurement officer, his
designee, any hearing officer or any court include attorney's fees or any incidental,
indirect, special, or consequential damages, including but not limited to loss of use,
revenue or profit whether reasonably certain or not.

81679. Violations; penalties

A. No person shall intentionally violate the L ouisiana Procurement Code or
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any rule or regulation promulgated by the commissioner of administration with
respect to purchasing.

B. Any person who intentionally violates such law, rule or regulation shall
be fined not more than five hundred dollars, or imprisoned for not more than six
months, or both.

SUBPART €E. ADMINISTRATIVE APPEALS PROCEDURES
81681. Authority of the commissioner of administration

The commissioner of administration shall have the authority to review and

determine any appeal by an aggrieved person from a determination by the state

tirector—of—purchasiig chief procurement officer or his designee which is

authorized by R.S. 39:1671, R.S. 39:1672, or R.S. 39:1673.
§1682. Exempted departments

The secretary who isvested with authority to promul gate regulations by R.S.
39:1581 shall have, within his department, the same authority and responsibilitiesto
review and determine appeals of decisions of the chief procurement officer of his
department as are vested in the commissioner of administration by this Subpart.
81683. Protest of solicitations or awards

A. Scope. This Section applies to an appeal addressed to the commissioner
of adecision under R.S. 39:1671(C).

B. Time limitation on filing an appeal. The aggrieved person shall file an
appeal within seven days of receipt of adecision under R.S. 39:1671(C).

C. Decision. On any appea under Subsection A of this Section, the
commissioner shall decide within fourteen days whether the solicitation or award
was in accordance with the constitution, statutes, regulations, and the terms and
conditions of the solicitation. Any prior determinations by the director state chief

procurement officer or his designee shall not be final or conclusive.

D. Notice of decision. A copy of the decision under Subsection C of this
Section shall be mailed or otherwise furnished immediately to the protestant or any

other party intervening.
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E. Finality of decision. A decision under Subsection C of this Section shall
be final and conclusive unless:

(1) The decision is fraudulent; or

(2) The person adversely affected by the decision has timely appealed to the
court in accordance with R.S. 39:1691(A).

81684. Suspension or debarment proceedings

A. Scope. This Section appliesto areview by thecommissioner of adecision
under R.S. 39:1672.

B. Time limitation on filing an appeal. The aggrieved person shall file its
appeal with the commissioner within fourteen days of the receipt of adecision under
R.S. 39:1672(D).

C. Decision. The commissioner shall decide within fourteen days whether,
or the extent to which, the debarment or suspension was in accordance with the

constitution, statutes, regulations, and the best interests of the state, and was fair.

Any prior determination by the director state chief procurement officer or his
designee shall not be final or conclusive.

D. Notice of decision. A copy of the decision under Subsection C of this
Section shall be mailed or otherwise furnished immediately to the debarred or
suspended person or any other party interviewing.

E. Finality of decision. A decision under Subsection C of this Section shall
be final and conclusive unless:

(1) The decision is fraudulent; or

(2) The debarred or suspended person has timely appealed an adverse
decision of the Commissioner to the court in accordance with R.S. 39:1691(B).
§1685. Contract and breach of contract controversies

A. Scope. This Section applies to a review by the commissioner of a
decision under R.S. 39:1673.

B. Time limitation on filing an appeal. The aggrieved contractor shall file

its appeal with the commissioner within fourteen days of the receipt of the
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determination under R.S. 39:1673(C).
C. Decison. The commissioner shall decide within fourteen days the
contract or breach of contract controversy. Any prior determination by the eirectoer

state chief procurement officer or his designee shall not be final or conclusive.

D. Notice of decision. A copy of the decision under Subsection C of this
Section shall be mailed or otherwise furnished immediately to the contractor.

E. Finality of decision. A decision under Subsection C of this Section shall
be final and conclusive unless:

(1) The decision is fraudulent; or

(2) The contractor has timely appealed an adverse decision of the

commissioner to the court in accordance with R.S. 39:1691(C).

SUBPART BE. ACTIONSBY OR AGAINST THE STATE; PRESCRIPTION

81691. Actions by or against the state in connection with contracts

A. Solicitation and award of contracts. The Nineteenth Judicial District
Court shall have exclusive venue over an action between the state and a bidder,
offerer, or contractor, prospective or actual, to determine whether a solicitation or
award of acontract isin accordance with the constitution, statutes, regulations, and
the terms and conditions of the solicitation. Such actions shall extend to all kinds of
actions, whether for monetary damages or for declaratory, injunctive, or other
equitable relief.

B. Debarment or suspension. The Nineteenth Judicial District Court shall
have exclusive venue over an action between the state and a person who is subject
to a suspension or debarment proceeding, to determine whether the debarment or
suspension is in accordance with the constitution, statutes, and regulations. Such
actions shall extend to actions for declaratory, injunctive, or other equitable relief.

C. Actionsunder contractsor for breach of contract. The Nineteenth Judicial
District Court shall have exclusive venue over an action between the state and a
contractor who contracts with the state, for any cause of action which arises under

or by virtue of the contract, whether the action is on the contract or for a breach of
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the contract or whether the action is for declaratory, injunctive, or other equitable
relief.

D. Limited finality for administrative determinations. In any judicia action
under this Section, factual or legal determination by employees, agents, or other
persons appointed by the state shall have no finality and shall not be conclusive,
notwithstanding any contract provision, regulation, or rule of law to the contrary,
except to the extent provided in: R.S. 39:3625 39:1630, R.S. 39:1671(E), R.S.
39:1672(F), R.S. 39:1673(E), R.S. 39:1683(E), R.S. 39:1684(E), and R.S.
39:1685(E).

E. Writsor appedls; district court decisions. Any party aggrieved by afinal
judgment or interlocutory order or ruling of the Nineteenth Judicial District Court
may appeal or seek review thereof, as the case may be, to the Court of Appeal, First
Circuit or the Supreme Court of Louisiana, as otherwise permitted in civil cases by
law and the constitution.

81692. Commencement of actions

A. Protested solicitations and awards. Any action under R.S. 39:1691(A)
shall be commenced within fourteen days after receipt of the decision of the
commissioner under R.S. 39:1683(C).

B. Debarmentsand suspension for cause. Any actionunder R.S. 39:1691(B)
shall be commenced within sixty days after receipt of the decision of the
commissioner under R.S. 39:1684(C).

C. Actions under contracts or for breach of contract controversies. Any
action under R.S. 39:1691(C) shall be commenced within sixty days after receipt of
the decision of the commissioner under R.S. 39:1685(C).

SUBPART EG. DELINQUENT PAYMENT PENALTIES
81695. Late payment to business; penalty paid by state agency

A. If astate agency without reasonabl e cause failsto make any payment due
within ninety days of the due date prescribed by contract, to a business awarded a

contract with the state agency to supply equipment, supplies, materias, or textbooks,
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or to provide services, the state agency shall pay, in addition to the payment, interest

on the amount due at the rate established pursuant to Ervi-CodeArticte 2924(BH3)

the judicial interest rate referenced in R.S. 13:4202(B) per year, from the

ninety-first day after the due date prescribed by the contract. In applying this Section
toaclamrelated in any way to an entitlement program, payment for claims shall be
due ninety days after aclaim isreceived by the state.

B. If it is determined by the state agency that additional evidence of the
validity of theclaim for payment isrequired, such evidence shall berequested within
ten working days from the date the bill is received by the state agency. In instances
where additional evidence is required, the bill shall be reviewed and payment or
rejection made within thirty daysfrom receipt of the evidence requested in the office
of the paying agency.

C. Any penalty required to be paid by a state agency pursuant to this Section
shall be disbursed upon warrants drawn by the state agency upon that agency's
operating expenses budget.

81696. Reporting requirements

A. Whenever astate agency isrequired by R.S. 39:1695 to pay a penalty, it
shall be presumed that the fault is that of the head of the state agency and, in such
cases, the head of the state agency shall submit to the Joint Legislative Committee
on the Budget at its next regular meeting following the payment of such apenalty a
report on the actions taken to correct the problem.

B. Any state agency which requeststhat the legis ature make a supplemental
appropriation for the agency shall identify at the time of the request what part of the
amount is necessitated because of any penaltiesimposed by R.S. 39:1695.

81697. Disputed claims

A. Incaseswhere astate agency statesthat payment islate dueto reasonable
cause, and said claim isdisputed by the business owed payment, upon the request of
arepresentative of the business the Joint L egidative Committee on the Budget shall

determinewhether or not the circumstances constitute "reasonable cause" asused in
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R.S. 39:1695.

B. No state agency shall be required to pay a penalty if it has submitted a
warrant to the state treasurer at least thirty days prior to the due date prescribed by
the contract.

PART VII. INTERGOVERNMENTAL RELATIONS

SUBPART B:A. COOPERATIVE PURCHASING

81702. Cooperative purchasing authorized; participationinfederal General Services

Administration vendor list
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A.(1) Any public procurement unit may either participate in, sponsor,
conduct, or administer acooperative purchasing agreement for the acquisition of any
supplies, services, magor repairs, or construction with one or more public
procurement units or external procurement activities or one or more private
procurement units in accordance with an agreement entered into between the
participants. Such cooperative purchasing may include but is not limited to joint or
multi-party contracts between public procurement units and open-ended state public
procurement unit contracts which are made available to local public procurement
units.

(2) Any public procurement unit may procure materials, supplies, and
equipment from federal General Services Administration supply schedules in
accordance with rules and regulations which may be adopted by the central
purchasing agency of thedivision of administration. Such purchasesneed not comply
with the competitive bidding requirementsof this Chapter. However, such materials,
supplies, or equipment shall not be purchased at a price higher than the price of the
same item listed on any available state ptirehastig procur ement contract.

(3) Any public procurement unit may procure materials, supplies, equipment,
and services related to homeland security from federal Genera Services
Administration supply schedules. Such purchases shall:

(a) Utilize a Louisiana distributor.

(b) Use the competitive ordering procedures of the federal General Services
Administration.

(c) Receive prior approval from the director of the Governor's Office of
Homeland Security and Emergency Preparedness, or his designee.

B.(1) A private procurement unit acquiring supplies through cooperative
purchasing shall acquire such supplies for its own use and not for the purpose of
resale in competition with private enterprise.

(2) A private procurement unit shall certify to the vendor with each order that

the supplies covered thereby are to be acquired for its own use and not for the
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purpose of resale in competition with private enterprise and shall provide a copy of

such certification to the €entral-ParchastgAgeney central purchasing agency
within the Bivtstoref-Admintstration division of administration.

(3) Upon certification by the Commtssionerof- Admintstratton commissioner

of administration that the purchase of one or more types of supplies by a private

procurement unit under this Section may adversely affect the interests of the state by

impeding the ability of the Bivisten-of-Admintstration division of administration

to attract responsible biddersfor such supplies, the governor shall have the authority
to limit or eliminate the right of a private procurement unit to purchase such types
of supplies to the extent necessary to eliminate the adverse affect on the state.

C. Nouseshall be made of federal General Services Administration supply
schedules under the provisions of this Section without the participation of a
Louisiana licensed dealer or distributor.

81703. Sale, acquisition, or use of supplies by a public procurement unit

Any public procurement unit may sell to, acquire from, or use any supplies
belonging to another public procurement unit or external procurement activity
independent of the requirements of Part 111 of this Chapter or of Title 38.

81704. Cooperative use of suppliesor services

Any public procurement unit may enter into an agreement, independent of the
requirements of Part Il of this Chapter or Title 38, with any other public
procurement unit or external procurement activity for the cooperative useof supplies
or services, under the terms agreed upon between the parties.

81705. Joint use of facilities

Any public procurement unit may enter into agreementsfor the common use
or lease of warehousingfacilities, capital equipment, and other facilitieswith another
public procurement unit or an external procurement activity under the terms agreed
upon between the parties.

81706. Supply of personnel, information, and technical services

A. Supply of personnel. Any public procurement unit is authorized, in its
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discretion, upon written request from another public procurement unit or external
procurement activity, to provide personnel to the requesting public procurement unit
or external procurement activity. The public procurement unit or external
procurement activity making the request shall pay the public procurement unit
providing the personnel the direct and indirect cost of furnishing the personnel, in
accordance with an agreement between the parties.

B. Supply of services. The informational, technical, and other services of
any public procurement unit may be made available to any other public procurement
unit or external procurement activity provided that the requirements of the public
procurement unit tendering the services shall have precedence over the requesting
public procurement unit or external procurement activity. The requesting public
procurement unit or external procurement activity shall pay for the expenses of the
services so provided, in accordance with an agreement between the parties.

C. Stateinformation services. Upon request, the chief procurement officer
may make available to public procurement units the following services, among
others:

(1) Standard forms.

(2) Printed manuals.

(3) Product specifications and standards.

(4) Quality assurance testing services and methods.

(5 Quadlified productslists.

(6) Source information.

(7) Common use commodities listings.

(8) Supplier prequalification information.

(9) Supplier performance ratings.

(10) Debarred and suspended bidders lists.

(11) Forms for invitations for bids, requests for proposals, instructions to
bidders, general contract provisions, and other contract forms; and

(12) Contracts or published summaries thereof, including price and time of
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delivery information.

D. Statetechnical services. The state, through the chief procurement officer
may provide the following technical services, among others:

(1) Development of products specifications.

(2) Development of quality assurance test methods, including receiving,
inspection, and acceptance procedures.

(3) Use of state product testing and inspection facilities; and

(4) Use of state personnel training programs.

E. Fees. The chief procurement officer may enter into contractua
arrangements and publish a schedule of fees for the services provided under
Subsections C and D of this Section.

81707. Use of payments received by a supplying public procurement unit

All payments from any public procurement unit or external procurement
activity received by apublic procurement unit supplying personnel or services shall
be available to the supplying public procurement unit as authorized by law.

81708. Public procurement units in compliance with code requirements

Where the public procurement unit or external procurement activity
admini stering acooperative purchase complieswith therequirementsof thisChapter,
any public procurement unit participating in such apurchase shall be deemed to have
complied with this Chapter. Public procurement units may not enter into a
cooperative purchasing agreement for the purpose of circumventing this Chapter.
81709. Review of procurement reguirements

Totheextent possible, thechief procurement officer shall collect information
concerning thetype, cost, quality, and quantity of commonly used supplies, services,
major repairs, or construction being procured or used by state public procurement
units. The chief procurement officer may also collect such information from local
public procurement units.

81710. Loca governing authorities; purchases from local vendors, payment of

certain costs
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When aloca governing authority purchases an item at the state bid price
through alocal vendor, thelocal governing authority may pay to thelocal vendor the
costs for shipping, preparation, and delivery of the item, provided that these costs
shall not exceed the state bid price by seven percent on purchases up to ten thousand
dollars, five percent on purchases over ten thousand dollars and up to twenty
thousand dollars, and three percent on purchases over twenty thousand dollars.

SUBPART €B. CONTRACT CONTROVERSIES
81716. Contract controversies

Under acooperative purchasing agreement, controversiesarising between an
administering public procurement unit and its bidders, offerers, or contractors shall
be resolved in accordance with Part VI of this Chapter, where the administering
public procurement unit is a state public procurement unit or otherwise subject to
Part V1.

PART VIII. ASSISTANCE TO SMALL AND DISADVANTAGED
BUSINESSES AND WOMEN OWNED BUSINESSES
§1731. Short title

The provisions of this Part shall be known and may be cited asthe Louisiana
Small Business Procurement Act.

81732. Definitions of terms used in this Part

AsusedinthisPart, the following words and phrases shall have the meaning
ascribed to them in this Section, except as otherwise may be provided or unless a
different meaning is plainly required by the context:

(1) "Small business’ means a small business as defined by the Small
Business Administration of the United States Government which for purposesof size
eligibility or other factors meets the applicable criteria set forth in 13 Code of
Federal Regulations, Part 121, as amended, and which has its principal place of
businessin Louisiana

(2) "Dominant in itsfield of operation" means exercising a controlling or

major influencein abusiness activity in which anumber of businesses are engaged.
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In determining if abusinessis dominant, the following criteria, among others, shall
be considered: number of employees, volume of business; financial resources,
competitive status or position; ownership or control of materials, processes, patents,
license agreements, and facilities; sales territory; and nature of business activity.

(3) "Affiliate or subsidiary of a business dominant initsfield of operation™
means a business which is at |east twenty percent owned by a business dominant in
that field of operation, or by partners, officers, directors, mgjority shareholders, or
their equivalent of a business dominant in that field of operation.

(4) "Socialy or economically disadvantaged person” means a person who
has been deprived of the opportunity to devel op and maintain acompetitive position
in the economy because of social or economic disadvantage. Thisdisadvantage may
arise from cultural, socia or economic circumstances or background or physica
location.

(5 "Women owned business' means abusinessthat is at least 51 fifty-one
percent owned by awoman or women who also control and operateit. "Control" in
this context means exercising the power to make policy decisions. "Operate” inthis
context means being actively involved in the day-to-day management. In
determining whether a business is 5% fifty-one percent owned by a woman or
women, the percent ownership of the woman or women shall not be diminished
because sheis part of acommunity property regime.

(6) "Services' meansthe furnishing of labor, time, or effort by a contractor,
not involving the delivery of a specific end product other than reports which are
merely incidental to therequired performance. Thistermshall includethoseservices
covered by this Chapter 166f Fitte 39-of thetottsranaRevised-Statttesof- 1950 and
services performed by an architect, engineer, or landscape architect as provided by
Part VII of Chapter 10 of Title 38 of the Louisiana Revised Statutes of 1950. This
term shall not include collective bargaining agreements.

81733. Procurement from small businesses

A. Set aside. The commissioner of the division of administration shall for
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each fiscal year designate and set aside for awarding to small businesses, an amount
not to exceed ten percent of the value of anticipated total state procurement of goods
and services excluding construction. The commissioner shall divide the
procurements so designated into contract award units of economicaly feasible
production runsin order to facilitate offersor bidsfrom small businesses. In making
his annual designation of set aside procurements the commissioner shall attempt to
vary the included procurements so that a variety of goods and services produced by
different small businesses shall be set aside each year. The falure of the
commissioner to set aside particular procurements shall not be deemed to prohibit
or discourage small businesses from seeking the procurement award through the
normal solicitation and bidding processes.

B. Contract procedure. The commissioner shall establish a contract
procedure in accordance with law, for the awarding of a procurement contract under
the set aside program established inthisPart. Surety bonds guaranteed by thefederal
small business administration shall be acceptable security for a construction award
under this Part.

C. Responsihility of bidder or offerer. Before making a set aside award, the
commissioner shall evaluate whether the small business scheduled to receive the
award is able to perform the set aside contract. This determination shall include
consideration of production and financial capacity and technical competence.

D. Preferenceto disadvantaged persons. At least ten percent of the value of
the procurements designated for set aside awards shall be awarded, if possible to
businesses owned and operated by socially or economically disadvantaged persons.
In the event small businesses owned and operated by socially or economically
disadvantaged persons are unable to perform at least ten percent of the set aside
awards, then the commissioner shall award the balance of the set aside contracts to
other small businesses.

E. Preference to women. At least ten percent of the value of the

procurements designated for set aside awards shall be awarded, if possible, to
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businesses owned and operated by women. Inthe event small businesses owned and
operated by women are unableto perform at least ten percent of the set aside awards,
then the commissioner shall award the balance of the set aside contracts to other
small businesses.

F. Award of contracts after unsuccessful set aside procedures. In the event
that the provisions of this Part do not operate to extend a contract award to a small
business, the award shall be placed pursuant to the existing solicitation and award
provisions established by law. The commissioner shall thereupon designate and set
aside for small businesses additional state procurements corresponding in
approximate value to the contract unable to be awarded pursuant to the provisions
of this Part.

G. Conflict with other code provisions. All laws and rules pertaining to
solicitations, bid evaluations, contract awards, and other procurement matters shall
apply as consistent to procurements set aside for small businesses. In the event of
conflict with other rules, the provisions of this Part shall govern.

81734. Assistance to small businesses

The commissioner of administration and the executive director of the
Louisianadivision of minority and women's business enterprise in the Department
of Economic Development shall publicize the provisions of the set-aside program,
attempt to locate small businesses ableto perform set-aside procurement awards, and
encourage participation. When the commissioner of administration determinesthat
asmall businessis unable to perform under a set-aside contract, he shall so inform
the secretary of economic development, who shall assist the small business in
attempting to remedy the causes of the inability to perform a set-aside award. In
assisting the small business, the executive director of the Louisiana division of
minority and women's business enterprise, in cooperation with the commissioner of
administration, shall use any management or financial assistance programsthat may
be available by or through the Louisiana division of minority and women's business

enterprise or other state or governmental agencies.
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81735. Determination of disadvantaged

The commissioner of administration shall promulgate regulations, rules,
standards, and procedures for certifying that small businesses and small businesses
owned and operated by socially or economically disadvantaged persons are eligible
to participate under the requirements of R.S. 39:1733 and 1734. The procedure for
determination of eligibility may includeself certification by abusiness, provided that
the commissioner retainsthe ability to verify aself certification. The commissioner
shall promulgate other regulations and rules as may be necessary to carry out the
duties set forth in this Part.

§1736. Reports

The commissioner of administration shall submit an annual report to the
governor and the legislature, with a copy thereof going to the Louisiana division of
minority and women's business enterprise, indicating the progress being made
toward the objectives and goals of this Part during each fiscal year. Thisreport shall
include the following information:

(2) Thetotal dollar value and number of potential set-aside awardsidentified
during this period and the percentage of total state procurement this figure reflects.

(2) The number of small businesses identified by and responding to the
set-aside contracts actually awarded to small businesses, with appropriate
designation asto the total number and value of set-aside contracts awarded to each
small business, and thetotal number of small businessesthat were awarded set-aside
contracts.

(3) Thetotal dollar value and number of set-aside contracts awarded to small
businesses owned and operated by economically or socially disadvantaged persons,
with appropriate designation as to the total number and value of set-aside contracts
awarded to each small business, and the percentages of the total state procurements
the figures of total dollar value and the number of set asides reflect.

(4) Thetotal dollar value and number of set-aside contracts awarded to small

businesses owned and operated by women, with appropriate designation as to the
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total number and val ue of set-aside contractsawarded to each small business, and the
percentages of the total state procurements the figures of total dollar value and the
number of set asides reflect.

(5) The number of contracts which were designated and set aside but which
were not awarded to a small business, the estimated total dollar value of these
awards, the lowest offer or bid on each of these awards made by the small business,
and the price a which these contracts were awarded pursuant to the normal
procurement procedures.

PART IX. TELECOMMUNICATIONS PROCUREMENT
§1751. Application

A. The provisions of this Part shall be applicable to any agency, as defined
in R.S. 36:3(1), within the executive branch of state government with respect to the
procurement of all telecommunications systems and telecommunications services.
However, nothing provided in this Part shall be construed to preempt the authorities
granted to the higher education boards in Article VIII of the Constitution of
Louisiana.

B. The office of telecommunications management shall, subject to the
provisionsof thisPart, have sole authority and responsibility for defining the specific
telecommunications systems and telecommunications services to which the
provisions of this Part shall be applicable. Rules and regulations shall be
promulgated as may be necessary to carry out the provisions of this Part.

81752. Definitions

For the purposes of this Part, the following words and phrases shall be
defined as follows:

(1) "Agency" asusedinthisPart andin Part VV of Chapter 1 of thisTitle shall
have the same meaning ascribed to it as provided in R.S. 36:3(1).

(2) "Competitive sealed bidding" means a method of procurement which
strictly follows the requirements set forth in this Chapter except for such variations

as are specifically established in this Part.
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(3) "Loca area network" means a limited distance data processing/
communications network or system used to link computers and peripheral devices.

(4) "Multi-year contracts' are contractsfor aterm of more than oneyear, not
to exceed ten years.

(5) "Procurement” means the selling, buying, purchasing, renting, leasing,
or otherwise obtaining telecommunications systems, telecommunications services,
or their related software aswell as all activities engaged in, resulting in, or expected
to result in the selling, buying, purchasing, renting, leasing, or otherwise obtaining
telecommuni cations systems, telecommunications services, or their related software
by the state or its agencies.

(6) "Software" means computer programs and documentation essential to
and necessary for a telecommunications system or telecommunications service to
perform productive operations.

(7) "Telecommunications service contract" means a contract for the
procurement of telecommunications services to include but not be limited to long
distance, pay telephone, radio paging, and utility-type services such as local dial
tone.

(8) "Telecommunicationssystems', which shall includetelecommunications
equi pment and rel ated services, and "telecommunications services' arelimitedtothe
equipment and services and means to provide:

(@) Telecommunications transmission facilities and services.

(b) Voice telecommunications systems and services.

(c) Local area network systems and services.

(d) Wide area network systems and services.

(e) Video systems and services, except those video systems and services
specifically reserved to the Louisiana Educational Television Authority pursuant to
R.S. 17:2501.

(f) Wirelesssystemsand servicestoinclude but not belimited to cellular and

personal communications systems.

Page 121 of 137
Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 14RS-537 ENGROSSED

SB NO. 480

(g9) Radio systems, to include but not be limited to two-way radio systems,
however, the operational abilities and priorities of two-way communications of the
departments in the executive branch shall not be impeded.

(h) Intercom and electro-mechanical paging systems.

(i) Any and all systems and services based on emerging and future
telecommunications technologies relating to Subparagraphs (a) through (h) of this
Paragraph.

(99 "Telecommunications systems contract” means a contract for the
procurement of telecommunications systems including equipment and related
services to include but not be limited to installation and maintenance.

(20) "Telecommunicationssystemslease contract” meansacontract between
asupplier of telecommunications systems and the division of administration, office
of telecommunications management, or the procuring agency, through which
telecommuni cations systems may be procured for aterm which shall not exceed ten
years. The contract may be either an operating lease, installment purchase, or a
financed lease without a balloon payment.

(11) "Telecommunications transmission facility" means any transmission
medium, switch, instrument, wiring system, or other facility which isused, inwhole
or in part, to provide any transmission.

(12) "Utility" means any telecommunications service provided by the office
of telecommunications management and used in the essential operations of a state
agency, such aslocal dia tone, wide area network, and local area network.

(13) "Wideareanetwork" meansadataprocessi ng/communicationsnetwork
or system generaly utilizing common carrier facilities to link geographically
dispersed local area networks to other local area networks or computer systems.
81753. Types of contracts permitted

A. The types of contracts permitted in the procurement of
telecommunications systems and telecommunications services are defined in this

Part, and the provisions of this Part supplement the provisions of R.S. 39:1551
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through 1736.

B. The office of telecommunications management, through the state
purchasing office, may, on behalf of any state agency, enter into telecommunications
systems contracts in accordance with the following provisions:

(2) Contractsof thistype shall be entered into through arequest for proposals
as defined in this Part. An invitation to bid format may be utilized with written
approval from the director of the office of telecommunications management.

(2) Theterm of such contracts shall not exceed five years.

C. The office of telecommunications management, through the state
purchasing office, may on behalf of any state agency, enter into telecommunications
services contracts in accordance with the following provisions:

(2) Contractsof thistype shall be entered into through arequest for proposals
as defined in this Part. An invitation to bid format may be utilized with written
approval from the director of the office of telecommunications management.

(2) Theterm of such contracts shall not exceed ten years.

D. The office of telecommunications management, through the state
purchasing office, may on behaf of any state agency, enter into a
telecommunications systems lease contract for an operating lease, installment
purchase, or financed |ease for telecommunications systems in accordance with the
following provisions:

(2) All contracts of this type shall be entered into through a request for
proposals as defined in this Part.

(2) The justification of such contracts must be approved by the office of
telecommuni cations management prior to issuance of arequest for proposals. Such
justification shall identify and consider all cost factors relevant to that contract.

(3) The term of such contracts shall not exceed ten years, except financed
contracts shall be for a term not to exceed the economic life of the system or ten
years, whichever isless.

(4) Upon the advance written approval of the office of telecommunications
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management, state agencies may extend operating leases of telecommunications
systems on a month-to-month basis for a period not to exceed one calendar year for
the stated lease prices.

E. Notwithstanding the provisions of R.S. 39:1615 to the contrary, the use
of a multi-year contract for telecommunications systems and telecommunications
services shall be in accordance with rules and regulations and under the following
conditions:

(1) The director of the office of telecommunications management shall
approveinwriting the use of amulti-year contract over one year, not to exceed three

years.

(2) The director—of-the—stateptrchasthgoffice state chief procurement

officer shall approvein writing the use of amulti-year contract over three years, not
to exceed five years.

(3) The commissioner of administration, or his designee, shall approvein
writing the use of a multi-year contract over five years.

81754. Methods of procurement

A. The office of telecommunications management, through the state
purchasing office, may procure telecommunications systems and
telecommunications services by a request for proposals to conform with the
following requirements:

(1) Public notice of the request for proposals shall be the same as for an
invitation to bid as provided in R.S. 39:1594(C).

(2)(a) Therequest for proposals shall indicate the relative importance of all
evauation factors and shall clearly define the work, service, or solution to be
provided under the contract, the functional specifications, the criteriato be used in
evaluating the proposals, and the time frames within which the work must be
completed or the service provided.

(b) For telecommunications systems lease contracts, the request for

proposals shall require that proposals contain adeclaration asto the maximum price
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for which the system may be purchased following the termination of the lease
contract. No other basis of evaluation shall be used except that set out in the request
for proposals.

(3) The office of telecommunications management shall evauate all
proposals to determine the proposal most advantageous to the state, taking into
consideration all evaluation criteria set forth in the request for proposals, and shall
make a recommendation of award to the state purchasing office.

(4) Theoffice of telecommunications management may request that the state
purchasing officereject all proposalswhenit isdeemed that such actionisinthe best
interest of the state.

B. The office of telecommunications management may procure
telecommunications systems and tel ecommunications services in accordance with
thelaw or regulations, or both, which govern the state purchasing office, thedivision
of administration.

81755. General provisions

The following general provisions shall apply to all procurements under this
Part:

(1) No contracts entered into shall have aninitial effective date earlier than
the date on which such contract receives approval as required by this Part.

(2) All changes, modifications, and amendments to any contract hereunder
shall be approved in advance by the office of telecommunications management and
the state purchasing office, in addition to any other approvals required by law.

(3) Where written proposals or bids are submitted by vendors, the proposal
or bid of the successful vendor shall be incorporated into the final contract
consummeated with that vendor.

(4) All contracts must contain the following annual appropriation
dependency clause: "The continuation of this contract is contingent upon the
continuation of an appropriation of funds by the Legidature to fulfill the

requirementsof the contract. If the Legidlaturefailsto appropriate sufficient monies
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to provide for the continuation of a contract or if such appropriation is reduced by
the veto of the governor or by any means provided in the appropriations act to
prevent the total appropriations for the year from exceeding revenues for that year
or for any other lawful purpose and the effect of such reduction is to provide
insufficient monies for the continuation of the contract, the contract shall terminate
on the last day of the fiscal year for which funds were appropriated.”

(5) The provisions of this Part shall, with respect to the procurement of
telecommunications systems or telecommunications services, supersede
specificationsof any contradictory or conflicting provisionsof thefollowing statutes:
R.S. 38:2211 et seq. with respect to awarding of public contracts, and R.S. 39:1551

through 1736.

Section 2. Chapter 16 of Subtitle 111 of Title 39 of the Louisiana Revised Statutes
of 1950, comprised of R.S. 39:1481 through 1526, is hereby repeal ed.

Section 3. The Louisiana State Law Institute is hereby authorized and requested to
review all statutes which contain the name of the office of contractual review and the office
of state purchasing, changed inthisAct, and inall locationsit deemsappropriate changesaid
references to the office of state procurement.

Section 4. The Louisiana State Law Institute is hereby authorized and requested to
review all statutes which refer to Chapter 16 of Subtitle 111 of Title 39 of the Louisiana
Revised Statutes of 1950 or Chapter 16 of Title 39 of the Louisiana Revised Statutes of
1950, changed in this Act, and in all locations it deems appropriate change said references
to Chapter 17 of Subtitle Il of Title 39 of the Louisiana Revised Statutes of 1950.

Section 5. This Act shall become effective on January 1, 2015; if vetoed by the
governor and subsequently approved by the legislature, this Act shall become effective on

January 1, 2015, or on the day following such approval by thelegidature, whichever islater.

Page 126 of 137
Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




SLS 14RS-537 ENGROSSED
SB NO. 480

The original instrument and the following digest, which constitutes no part
of the legidative instrument, were prepared by Martha S. Hess.

DIGEST
Walsworth (SB 480)

Present law provides for procurement by public bodies, including provisions for a central
purchasing agency, for procurement regulations, source selection for itemsto be purchased
and methodsfor such purchases, for bid procedures, for typesof contracts, for specifications,
for contract modification, termination and contract clauses, for legal and contractual
remedies and for administrative appeals, and for cooperative purchasing.

Present law setsforth the underlying purposes and policies of the procurement code, aswell
as the rules of construction and application to be used in interpreting the provisions of the
code. Proposed law retains present law. Proposed law repeal s certain exclusions regarding
the procurement of professional, personal, consulting and social services. Proposed law
further provides that contracts awarded by an agency for the benefit of an industry, payment
of which comes from self-generated funds received from that industry, are exempt from the
requirements of the procurement code provided that any such contract is awarded through
a competitive process. Proposed law retains present law.

Present |aw providesthat procurement provisions shall not apply to professional servicesfor
engineering design contracts, construction contracts, or contracts for surveying for certain
mai ntenance and construction proj ects entered into by the Department of Transportation and
Development. Proposed law further provides that procurement provisions shall not apply
to consulting contracts with appraisers, foresters, economists, right-of-way agents, title
abstractors, asbestos abatement inspectors, negotiators, accountants and cost consultants
relating to acquisition of rights-of-way for maintenance and construction projects entered
into by the Department of Transportation and Development. Proposed law retains present
law.

Present law further provides that procurement provisions shall not apply to grants or
contracts or nonsocial service contracts or like business agreements between the state and
itspolitical subdivision or other governmental entities, or between higher education boards
and institutions under their jurisdictions. Proposed law retains present law.

Proposed law changes the "director of the office of contractual review" to the "state chief
procurement officer” in regards to delegation of authority to procure services with private
grant funds or federal funds specifically provided for contracts of an institution of higher
education.

Present law provides numerous definitions for purposes of the procurement code. Proposed
law adds definitions for the following terms and phrases: "central purchasing agency”,
"complex procurement”, "electronic”, "information technology”, "operating service",
"services', "signature”, and "state chief procurement officer”.

Present law provides for public access to procurement information. Proposed law retains
present law.

Present law provides for contract change orders and recording of such changes by the
recorder of mortgages at the parish level. Proposed law retains present law, but changes
"purchasing” to "procurement”.

Present law provides for written determinations to be retained in an officia contract filein
the central purchasing agency, other purchasing agencies, or by the governmental body
administering the contract. Proposed law retains present |aw.
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Present law authorizes the commissioner of administration to promulgate regulations
governing the procurement, management, and control of any and all supplies, services, and
major repairs required to be procured by the state. Proposed law retains these provisions.

Present law providesfor the central purchasing agency within thedivision of administration,
to be headed by adirector. Proposed law retains provisions of present law but provides that
it is to be headed by the state chief procurement officer. Further provides for his
qualifications, appointment, and authority, including the appoi ntment of assi stantsand other
employees, and adds to the present law the duty to ensure compliance with the procurement
code and implementing regulations by reviewing and monitoring procurements.

Present law provides that the chief legal adviser to the state director of purchasing shall be
the attorney general. Proposed law retains present law.

Present law provides for appointment of assistants and delegation of authority by the state
director of purchasing. Proposed law retains present law, but changes "director of
purchasing” to "state chief procurement officer".

Present law provides for reporting requirements for any reports deemed necessary by the
commissioner of administration. Proposed law retains present law.

Present law provides for mandatory information requirements for contracts let without
competition under the authority of an executive order related to Hurricanes Katrinaor Rita.
Proposed law retains present law, but changes "purchasing” to "procurement”.

Present law provides for use of other types of contracts, such as brand name contracts and
multiple award contracts. Proposed law retains present law.

Present law provides for reporting on certain contract payments, subcontractors, and
performance related to the Road Home Program. Proposed law retains present law, but
specifies the reporting shall be for professional, personal, consulting, and social services
contracts.

Present law provides for reports of procurement actions. Proposed law retains present law
but specifies such reports are for procurement actions related to professional, personal,
consulting, and social services contracts.

Present law provides for contract administration, including monitoring and reporting.
Proposed law retains present law. Proposed law further provides that no contract for
professional, personal, consulting, or social services shall be entered into by a using agency
with any contractor for which a delinquent final evaluation report remains outstanding for
a contract with such using agency.

Present law providesfor centralization of procurement authority and for certain exemptions.
Proposed law retains present law.

Present law provides for exemptions to procurement regulations and provides certain
exceptions for the Department of Transportation and Development and Department of
Education. Proposed law retains present law and further specifies that exemptions from
central purchasing do not apply to professional services, personal services, consulting
services, social services, information technology or vehicle acquisition.

Present law exempts the Board of Trustees of State Colleges and Universities from central
purchasing requirements. Proposed law changes "Board of Trustees of State Colleges and
Universities' to "University of Louisiana System".

Present law provides for state procurement regulations to be promulgated by the
commissioner of administration for all procurements except those regulations promul gated
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by the secretary of the Department of Transportation and Development, the State
Superintendent of Education, certain exempted departments. Present law further specifies
the promulgatory power of the commissioner shall not be delegated, that regulations shall
not change existing contract rights, and that required clauses in contracts shall be
incorporated only with consent of both parties. Proposed law retains present law.

Present |aw requiresthe commissioner of administration to maintain aclose and cooperative

relationship with the using agencies. Further provides for the Procurement Advisory
Council and other advisory groups, including the Drug Procurement Advisory Council.

Proposed law retains present law.

Present law providesthat all state contracts shall be awarded by competitive sealed bidding
unless otherwise authorized by law. Proposed law provides for the following methods of
source selection:
Q) Competitive sealed bids.
2 Competitive sealed proposals.
3 Small purchases.
4) Sole source.
(5) Emergency procurements.
(6) Other procurement methods.

@ Unstable market conditions.

(b) Group purchasing organizations.

(© Used equipment.

(d) Reverse auctions.

(e Negotiation of honcompetitive contracts.
Present law providesthat contracts exceeding the amount established by executive order for
small purchases shall be awarded by competitive sealed bidding. Proposed law retains
present law. Proposed law includes "purchasing agencies of" the state of Louisiana aong
with the division of administration as locations where evidence of agency, corporate, or
partnership authority shall be required for submission of abid. Proposed law specifies the
bidder submits or provides on request one of several official documents acceptable to the

public entity, including registration on an electronic Internet database maintained by the
public entity.

Present law providesfor certain circumstances whereby a competitive request for proposal
may be used. Proposed law retains present law and specifies that approval and written
determination requirements for such requests for proposal shall not apply to requests for
proposal for professional, personal, consulting, or social services.

Present law provides for requirements for requests for proposals. Proposed law retains
present law and specifies that consulting, social, and some professiona services shall
indicatetherelativeimportance of price and other evaluation factors, shall clearly definethe
tasks to be performed under the contract, the criteriato be used in evaluating the proposals,
and the time frames within which the work must be completed. Proposed law further
specifies that all other requests for proposals shall clearly state the technological or other
outcome desired from the procurement of the technological or complex systems or services,
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if applicable, and shall indicate the relativeimportance of price and other evaluation factors,
the criteriato be used in eval uating the proposal's, and the time frames within which thework
must be completed. Proposed law further delineates certain conditions whereby written or
oral discussions need not be conducted with responsible offerers who submit proposals.

Present law describes the minimum types of information needed to submit in requests for
proposal. Proposed law retains present law and adds "performance measurements' and
"monitoring plan” to those types of information.

Present law providesfor thevalidity of professional, personal, consulting, and social services
contracts. Proposed law retains present law but changes approval from the director of the
office of contractual review to the director of the office of state procurement.

Present law providesfor small purchasesnot exceeding the amountsestablished by executive
order of thegovernor may be madein accordancewith small purchase procedures prescribed
by such executive order. Proposed law retains present law.

Present law provides for sole source procurements. Proposed law retains present law.
Present law provides for emergency procurements. Proposed law retains present law.

Present law providesfor other procurement methods, including unstable market conditions,
group purchasing, used equipment, reverse auction, and negotiation, and providesfor rules
and regulations of each method. Proposed law retains present law.

Present law provides for multisource generic drug contracts. Proposed law retains present
law.

Present law provides for the right to reject bids from Communist countries. Proposed law
retains present law.

Present law provides for limitations on consultants competing for contracts. Proposed law
retains present law.

Present law providesfor preferencein awarding contractsfor all types of products produced,
manufactured, assembled, grown, or harvested in Louisiana, with certain exceptions.

Proposed law retains present law.

Present law providesfor preferencein awarding contractsto in-state vendors. Proposed law
retains present law.

Present law provides for preference in letting contracts for public work to contractors
domiciled in the state of Louisiana. Proposed law retains present law.

Present law provides for preference in awarding contracts for certain services where state-
owned facilities will be used for rodeos and livestock shows, with preference for in-state
vendors. Proposed law retains present law.

Present law provides for preference for goods manufactured, or services performed, by
severely handicapped individual sin sheltered workshops. Proposed law retainspresent law.

Present law providesfor preference for items purchased from Louisianaretailers. Proposed
law retains present law.

Present law provides for preference for stedl rolled in Louisiana. Proposed law retains
present law.

Present law provides for preference for items manufactured in the United States. Proposed
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law retains present law.

Present law provides for cancellation of invitations for bids or requests for proposal,
including qualificationsand duties. Proposed law retainspresent law, but changes™ offerors’
to "proposers’.

Proposed law further changes the "office of contractual review" to the "state centra
purchasing agency” in regards to disclosure rules.

Present law provides for prequalification of suppliers. Proposed law retains present law.

Present law provides for cost or pricing data as submitted by contractors. Proposed law
retains present law.

Present law provides for preference for types of contracts. Present law provides that cost-
plus-a-percentage-of-cost contracts shall not be used. Proposed law retains present law, but
specifiesthat such contracts may be used in the case of adisaster or emergency declared by
the governor.

Present law provides for cost-reimbursement contracts. Proposed law retains present law.

Present law provides for reimbursement of costs. Proposed law retains present law and
specifies reimbursement of costsfor professional, personal, consulting, and social services
contracts.

Present law provides for approval of the contractor's accounting system by the chief
procurement officers. Proposed law retains present law.

Present |aw providesfor multi-year contracts. Present law providesthat any contract entered
into for a period of not more than five years, but for more than three years shall be subject
to prior approval of the Joint Legislative Committee on the Budget. Proposed law retains

present law.

Present law provides for installment-purchase contracts. Proposed law retains present law.

Present law providesfor professional service contracts without the necessity of competitive
bidding or competitive negotiation. Proposed law retains present law.

Present law provides for contractual attorney's fees to be submitted by sworn affidavit.
Proposed law retains present law.

Present law providesfor contractsrel ated to social services. Proposed law retainspresent law
and specifies these contracts as "social services contracts'. Proposed law further provides
definitions for social services, changes "retarded” to "mentally disabled”, and changes
"director of contractual review" to "state chief procurement officer".

Present law provides for personal service contracts without the necessity of competitive
bidding or competitive negotiation. Proposed law retains present law.

Present law provides for consulting service contracts without the necessity of competitive
bidding or competitive negotiation. Proposed law retains present law but specifies such
contracts have a maximum amount of compensation less than $50,000 for a twelve month
period. Proposed law further changes "contractual review" to "state procurement”.

Present law provides for performance-based energy efficiency contracts. Proposed law
retains present law.

Present law provides for certification by using agency before entering into a proposed
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professional, personal, consulting, or social service contract in excess of $5,000. Proposed
law retains present law, but changes "director of the office of contractual review" to "chief
procurement officer".

Present law provides for approval of contracts and penalties for submission of faulty
information by corporations. Proposed law retains present law, but changes "director of the
office of contractual review" to "chief procurement officer” and changes "contractual
review" to "state procurement”.

Present law provides for contract content, including minimum requirements and other
specifications. Proposed law retains present law.

Present law provides for professiona, personal, and consulting contracts with state
employees. Proposed law retains present law, but changes "contractual review" to "state
procurement™ and "office of contractual review" to "office of chief procurement officer”.

Present law provides for contract modifications and termination. Present law provides for
modification of professional, personal, consulting, and social services contracts. Proposed
law retains present law, but changes "contractual review" to "state procurement.”

Present law provides for termination of professional, personal, consulting, and socia
services contracts for default of the contractor. Proposed law retains present law, but
changes "contractua review" to "state procurement”.

Present law provides for inspection of plant and audit of records. Present law provides for
the right to inspect the part of the plant or place of business of a contractor or any
subcontractor which isrelated to the performance of any contract awarded or to be awarded
by the state. Proposed law retains present law. Present law provides for the audit by the
state of persons submitting cost or pricing data and also for contract audits. Proposed law

retains present law.

Present law provides for determinations and reports. Present law provides for finality of
determinations unless they are clearly erroneous, arbitrary, capricious, or contrary to law.
Proposed law retains present law. Present law provides for record of certain procurement
actions for aminimum of six years. Proposed law retains present law.

Present law provides for purchase of insurance. Present law provides for direct purchase of
insurance policies by the state covering any property or insurable interests or activities of
the state directly from insurers or underwriters, without the necessity for signature or
countersignature of such policies and in lieu thereof such policy shall be signed by an
official or designated representative of the company issuing the policy. Proposed law retains
present law, but removes provision referring to R.S. 22:1171, which was repealed in 1996.

Present law prohibits splitting of insurance commissions derived from the sale of insurance
to the state by insurance agents, unless written authorization is provided by the commission
of administration. Proposed law retains present law. Present law provides that the written
authorization provided by the commissioner of administration on certain split insurance
commissions constitutes public record. Proposed law retains present law.

Present law provides for acquisition of housing space by state agencies. Present law
providesal contracts and agreementsfor thelease or rental of space for the housing of state
agencies, their personnel, operations, equipment, or activities shall be made in the name of
and by the authorized representative or representative body of the state agency but shall be
made and entered into only with the approval of the commissioner of administration. The
cost of such housing shall be provided for in and defrayed from the budgets of the using

agencies. Proposed law retains present law.
Present law providesfor uniform space standardsfor state agencies, including inventory and
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evaluation of budget unit space utilization, to be prepared by the division of administration.
Proposed law retains present law.

Present law provides for the advertisement and award of every lease bid for the use of five
thousand square feet or more of space in a privately owned building entered into by a state
agency as lessee. Present law provides no such lease shall extend beyond a period of ten

years. Proposed law retains present law.

Present law provides for the amendment of existing leasesfor office or warehouse space by
renegotiation with the present lessor, only after the division of administration has entered
into a competitive negotiation process involving discussions with offerors who submit
written proposals. Present law providesfor other conditions pertaining to the renegotiation
of an existing lease for office or warehouse space. Proposed law retains present law.

Present law provides for the acquisition of motor vehicles by state agencies. Present law
provides for purchase or lease of motor vehicles by state agencies and further provides for
minium requirementsfor fuel efficiency and exceptionsfor law enforcement personnel, first
responders and emergency personnel, and military vehicles, and other exceptions. Proposed
law retains present law.

Present law provides for specificationsfor supplies, services, and major repairs required by
the state and further provides for the duties of the commissioner of administration in
promulgating rules and regulations governing such supplies, services and major repairs.

Proposed law retains present law.

Present law provides for shrimp specifications by the commissioner of administration,
specifically in reference to count size. Proposed law retains present law.

Present law provides for the duties of the chief procurement officer, who is charged with
preparing, issuing, revising, and monitoring the use of specifications for required supplies
services, and major repairs. Proposed law retains present law.

Present law providesfor the chief procurement officer to establish arelationship with using
agencies in the determination of needs and development of specifications and further
provides he may delegate in writing to ausing agency the authority to prepare and utilizeits
own specifications, subject to regulations. Proposed law retains present law.

Present law provides for maximum practicable competition for all specifications, that they
promoteoverall economy for the purposesintended and encourage competition in satisfying
the needs of the state, and shall not be unduly restrictive. Proposed law retains present |aw.

Present law specifiesthat bid specifications may contain an escal ation clause. Proposed law
retainspresent law, and specifiessuch escal ation or de-escal ation shall bein accordancewith
a recognized price index, including but not limited to the United States Bureau of Labor
Statistics, Consumer Price Index and Wholesale Price Index.

Present law provides for specifications prepared by architects, engineers, designers, and
draftsmen for public contracts. Proposed law retains present law.

Present law provides for purchase of prostheses, orthoses, prosthetic services, and orthotic
services by a state agency from an accredited facility, provided there are no prohibitions on
alicensed occupational therapist or alicensed physical therapist from practicing within his
scope of practice. Present law exemptslicensed optometrists, ophthalmologists, podiatrists,
or orthopedists from these provisions. Proposed law retains present law.

Present |aw providesfor the modification and termination of contractsfor supplies, services,
and major repairs. Present law provides for contract clauses providing for equitable
adjustmentsin prices, time for performance, or other contract provisions including but not
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limited to:

Q) The unilateral right of the state to order in writing changes in the work within the
general scope of the contract in any one or more of the following:

€) Drawings, designs, or specifications, if the suppliesto be furnished areto be
specially manufactured for the state in accordance therewith;

(b) Method of shipment or packing; or
(c) Place of delivery.

2 The unilateral right of the state to order in writing temporary stopping of the work
or delaying of performance; and

3 Variations between estimated quantities of work in acontract and actual quantities.

Proposed law retains present law.

Present law provides for additional contract clauses, including but not limited to the
following subjects:

@D Liquidated damages as appropriate.

2 Specified excuses for delay or nonperformance.

(©)) Termination of the contract for default.

4) Termination of the contract in whole or in part for the convenience of the state.

5) Manufacturers design drawings shall be supplied in duplicatefor al state buildings,
to the appropriate state agency at the conclusion of contract.

Proposed law adds the following contract clauses:
(6) Security for contract performance.

() I nsurance requirements including as appropriate, but not limited to general liability,
automobile coverage, workers compensation, and errors and omissions.

(8 Beginning and ending dates of the contract.
9 Maximum compensation to be paid the contractor.

Present law providesfor cost principlesrulesand regul ations required. Proposed law retains
present |aw and changesthe " office of contractual review" to the " office of state purchasing”.

Present law provides for legal and contractual remedies, including pre-litigation resolution
of controversies. Present law provides that the chief procurement officer has the right to
resolve protests. Progosed law retains present law and specifiesthat contracts"issued by the
office of state purchasing” for the grievance process under the right to protest.

Present law provides for resolution of disputes between the director of the office of
contractual review and using agencies. Proposed law retains present law and changes
"contractual review" to "state procurement”.

Present law providesfor the authority to debar or suspend, including applicability, authority,
causes for debarment, decision, notice of decision, and finality of decision. Proposed law
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retains present law.

Proposed law provides for lega and contractual remedies for professional, personal,
consulting, and social services contracts, combining present law which includes
applicability, authority of the commissioner of administration, action on contract claims, and
any other application to aclaim by or controversy between the state and a contractor arising
out of a contract for professional, personal, consulting, or social services.

Proposed law provides for legal and contractual remedies for other than professiondl,
personal, consulting, and socia services contracts, combining present law which includes
authority to resolve contract and breach of contract controversies, applicability, authority,
decision, notice of decision, finality of decision, and failure to render atimely decision.

Present law provides for solicitations or awardsin violation of law, including applicability,
remedies prior to an award, remedies after an award, and damages. Proposed law retains

present law.

Present law provides for violations and penalties for violating the Louisiana Procurement
Code or any rule or regulation promulgated by the commissioner of administration with

respect to purchasing. Proposed law retains present law.

Present law provides for administrative appeals procedures, including authority of the
commissioner of administration. Proposed law retains present law and changes"director of
purchasing” to "chief procurement officer"”.

Present law providesfor the secretaries of exempted departmentsto have the same authority
and responsibilities to review and determine appeals of decisions of the chief procurement
officer of hisdepartment as are vested in the commissioner of administration. Proposed law

retains present law.

Present law provides for protest of solicitations or awards, including scope, time limitation
on filing an appeal, decision, notice of decision, and finality of decision. Proposed law
retains present law.

Present law provides for suspension or debarment proceedings, including scope, time
limitation onfiling an appeal, decision, notice of decision, andfinality of decision. Proposed
law retains present law.

Present |aw providesfor contract and breach of contract controversies, including scope, time
limitation onfiling an appeal, decision, noticeof decision, and finality of decision. Proposed
law retains present law, but changes "director” to "state chief procurement officer".

Present law provides for actions by or against the state in connection with contracts,
including solicitation and award of contracts with the Nineteenth Judicial District Court
having exclusive venue over an action between the state and abidder, offeror, or contractor,
prospective or actual, to determine whether a solicitation or award of a contract is in
accordance with the constitution, statutes, regulations, and the terms and conditions of the
solicitation. Present law further provides for debarment or suspension, actions under
contracts or for breach of contract, limited finality for administrative determinations, writs
or appeals and district court decisions. Proposed law retains present law.

Present law provides for commencement of actions, including protested solicitations and
awards, debarments and suspension for cause, and actions under contracts or for breach of
contract controversies. Proposed law retains present |law.

Present law providesfor delinguent payment penalties. Present law further providesfor late
payments to business and penalties paid by state agency. Proposed law retains present law
and provides for interest on the amount due based on the judicial interest rate referenced in
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R.S. 13:4202(B).

Present law provides for reporting requirements whenever a state agency isrequired to pay
apenalty, including submission to the Joint L egislative Committee on the Budget at its next
regular meeting following the payment of such a penalty a report on the actions taken to
correct the problem. Proposed law retains present law.

Present law providesfor disputed claimswhere astate agency statesthat payment islate due
to reasonable cause, and said claim is disputed by the business owed payment, upon the
request of a representative of the business the Joint L egislative Committee on the Budget
shall determine whether or not the circumstances constitute "reasonable cause" as used in
R.S. 39:1695. Proposed law retains present law.

Present law provides for cooperative purchasing and participation in federa General
Services Administration vendor list. Proposed law retains present law and changes
"purchasing” to "procurement”.

Present law provides for the sale, acquisition, or use of supplies by a public procurement
unit. Proposed law retains present law.

Present law provides for cooperative use of supplies or services. Proposed law retains
present law.

Present law provides for joint use of facilities. Proposed law retains present law.

Present law providesfor supply of personnel, information, and technical services. Proposed
law retains present law.

Present law providesfor use of payments received by a supplying public procurement unit.
Proposed law retains present law.

Present law provides for public procurement units to be in compliance with code
requirements. Proposed law retains present law.

Present law providesfor the chief procurement officer to review procurement requirements.
Proposed law retains present law.

Present law provides for local governing authorities purchasing from local vendors and
payment of certain costs, such as shipping, preparation, and delivery of the item. Present
law provides that these costs shall not exceed the state bid price by seven percent on
purchases up to $10,000; five percent on purchases over $10,000 and up to $20,000; and
three percent on purchases over $20,000. Proposed law retains present law.

Present law providesfor contract controversiesand resol utionsunder cooperative purchasing
agreements. Proposed law retains present law.

Present law provides for assistance to small and disadvantaged businesses and women
owned business; providesfor definitions; procurement from small businesses, including set
aside, contract procedure, responsibility of bidder or offeror, preference to disadvantaged
persons, preference to women, award of contracts after unsuccessful set aside procedures,
and conflict with other code provisions. Present law also provides for assistance to small
businesses. Present law further providesfor determination of disadvantaged businessesand
annual reports submitted to the governor and the legislature by the commissioner of
administration, among other services. Proposed law retains present law.

Present law provides for telecommunications procurement, including application,
definitions, types of contracts permitted, and methods of procurement. Proposed law retains

present law.
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Directsthe La. Law Institute to review all statutes which contain the name of the office of
contractual review and the office of state purchasing and make all changes it deems
necessary to such references.

Directsthe La Law Institute to review all statutes which refer to Chapter 16 of Subtitle 111
of Title 39 of the La. Revised Statutes of 1950 and make all changes it deems necessary to
such references.

Effective January 1, 2015.

(Amends R.S. 39:1551-1554.1, 1556-1558, 1561-1569.1, 1571-1572, 1581, 1586-1587,
1593-1598, 1600-1608, 1611-1633, 1641-1644, 1646, 1651-1658, 1661-1662, 1671-1673,
1676-1679, 1681-1685, 1691-1692, 1695-1697, 1702-1710, 1716, 1731-1736, and 1751-
1755; repeals R.S. 39:1481-1526)

Summary of Amendments Adopted by Senate

Committee Amendments Proposed by Senate Committee on Finance to the original

bill

1 Technical amendments.

2. Retainsdefinitions of "consulting service" and " contract” asfound in present
law.

3. Removes provision providing that procurement code shall not apply to

procurements conducted by a higher education entity operating under apilot
procurement code under the LA GRAD act.

4, Retains provision in present law that contracts entered into for a period of
more than three years but not more than five years shall be subject to the
prior approval of the Joint Legidative Committee on the Budget.

5. Directs the La. Law Ingtitute to review all statutes which contain the name
of the office of contractua review and the office of state purchasing and
make all changes it deems necessary to such references.

6. Directsthe La. Law Institute to review all statutes which refer to Chapter 16
of Subtitle Il of Title 39 of the La. Revised Statutes of 1950 and make all
changes it deems necessary to such references.
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