SLS 22RS-460 ORIGINAL

2022 Regular Session
SENATE BILL NO. 359

BY SENATOR JACKSON

SEIZURES/SALES. Provides for civil forfeiture reform. (8/1/22)

AN ACT

To amend and reenact R.S. 40:2601(5), 2603, 2604, the introductory paragraph of 2605,
2608,2611,2612,and 2613, to enact R.S. 40:2606(E) and 2610.1, and to repeal R.S.
40:2608.1, relative to forfeiture; to provide relative to proceedings for the seizure
and forfeiture of property for certain drug offenses; to provide that a conviction is
required before property can be subject to forfeiture; to provide relative to
definitions; to provide for damages; and to provide for related matters.

Be it enacted by the Legislature of Louisiana:
Section 1. R.S. 40:2601(5), 2603, 2604, the introductory paragraph of 2605, 2608,

2611, 2612, and 2613 are hereby amended and reenacted and R.S. 40:2606(E) and 2610.1

are hereby enacted to read as follows:

12

13

14

15

16

17

CHAPTER 26. SEIZURE AND CONTROLLED DANGEROUS
SUBSTANCES PROPERTY FORFEITURE ACT 6F1989
§2601. Definitions
As used in this Chapter, the following words and phrases shall have the

following meanings:
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(5) "Seizure for forfeiture" means seizure of property by a law enforcement
officer designated by the district attorney accompanied by a written assertion by the
seizing agency or by a district attorney that the property is seized for forfeiture: and

(a) There is an assertion by the district attorney that the property is

subject to forfeiture.

(b) The property has no evidentiary value.

* * *

§2603. Conduct giving rise to forfeiture
Any of the following conduct gives rise to forfeiture:
(1) An Conviction of act or omission punishable by confinement for more

than one year under R.S. 40:961 et seq. whether-ornot-there-ts—aprosecutronor
convictionretated-to-theactoromtsston when the offense gave rise to the seizure

of the property.

(2) An Conviction of act or omission occurring outside this state, which
would be subject to prosecution in the place of occurrence and would be described

in Paragraph (1) of this Section if the act or omission occurred in this state, whether

ornotittsprosecuted-manystate when the offense gave rise to the seizure of the

property.

(3) Any Conviction of any act or omission committed in furtherance of any

violation of R.S. 40:961 et seq. which is punishable by confinement with or without

hard labor, including any inchoate or preparatory offense, regardtessof whetherthere

tsaprosecutionorconvictionretated-to-the-actoromtsston when the offense gave

rise to the seizure of the property.

§2604. Property subject to forfeiture

The A. Except as provided in Subsections B, C, and D of this Section,

ArtreteTof the-Constituttonrof Foutstana: all property, including all interests in
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the property, described in any provision of law providing for its forfeiture is

subject to forfeiture if both of the following apply:

(1) The owner is convicted of an offense to which forfeiture applies.

(2) The district attorney establishes by clear and convincing evidence

that the property is subject to forfeiture as provided in Subsection E of this

Section.

B. A vehicle used by any person as a common carrier in the transaction

of business as a common carrier may not be forfeited under the provisions of

this Chapter unless the district attorney proves by clear and convincing

evidence that the owner or other person in charge of the vehicle was a

consenting party or privy to the act or omission giving rise to forfeiture or knew

or had reason to know of it.
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C. A vehicle may not be forfeited under the provisions of this Chapter

following a conviction for any act or omission established by the owner to have

been committed or omitted by a person other than the owner while the vehicle

was unlawfully in the possession of a person other than the owner in violation

of the criminal laws of this state or of the United States.

D. Property may not be forfeited pursuant to R.S. 40:961 et seq. if the

conduct giving rise to the seizure both:

(1) Did not involve an amount of unlawful substance greater than the

statutory threshold amount.

(2) Was not committed for financial gain.

E. After a person is convicted of an offense for which forfeiture applies,

the court may order the person to forfeit any of the following:

(1) Property the person acquired through the commission of the offense.

(2) Property directly traceable to property acquired through the

commission of the offense.

(3) Any property or instrumentality the person used in the commission

of the offense or to facilitate the offense.

F. The court may waive the conviction requirement if the prosecuting

authority shows by clear and convincing evidence that there is no known owner

of the seized property, diligent efforts have been made to identify the owner of

the seized property, and no person has asserted an ownership interest in the

seized property or that, before conviction, the defendant:

(1) Died.

(2) No longer resides in the United States or was deported.

(3) Was granted immunity or reduced punishment in exchange for

testifying or assisting in a law enforcement investigation or prosecution.

(4) Fled the jurisdiction of this state.

(5) Abandoned the property.

G. This Section shall not prevent property from being forfeited by the
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terms of a plea agreement that is approved by a court or by any other

agreement of the parties in a criminal proceeding.

H. A person who claims to be an innocent owner has the burden of

producing evidence to show that the person either:

(1) Held a legal right, title, or interest in the property seized at the time

the illegal conduct that gave rise to the seizure of the property occurred.

(2) Acquired as a bona fide purchaser for value a legal right, title, or

interestin the property subject to forfeiture after the commission of the offense

that gave rise to the seizure of the property.

I. If a person establishes that he is an innocent owner pursuant to

Subsection H of this Section and the district attorney pursues a forfeiture

proceeding with respect to that person's property, the district attorney shall

prove by clear and convincing evidence that the innocent owner had actual

knowledge of the underlying offense that gave rise to the forfeiture.

J. If the district attorney is unable to prove that the person is not an

innocent owner as provided in Subsections H and I of this Section, the court

shall find that the person is an innocent owner and order the district attorney

to relinquish all claims of title to the property and return the property to the

innocent owner.

§2605. Exemptions

A In addition to any exemption provided in R.S. 40:2604, property interest

is exempt from forfeiture under this Chapter if its owner or holder establishes all of

the following:

§2606. Seizure of property

E. Notwithstanding any other provision of this Section, the presence or

possession of United States currency, debit cards, or credit cards, without other

indicia of an offense that subjects property to forfeiture, is insufficient probable
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cause for seizure of United States currency, debit cards, or credit cards.

* * *

§2608. Commencement of forfeiture proceedings; notice of pending forfeiture;

property release requirements

A. Within sixty days after making a seizure for forfeiture or

simultaneously on filing a related criminal indictment, the district attorney shall

file a Notice of Pending Forfeiture or return the property to the person from

whom it was seized. A Notice of Pending Forfeiture shall include all of the

following:

(1) A description of the property seized.

(2) The date and place of seizure of the property.

(3) The name and address of the law enforcement agency making the

seizure.

(4) The specific statutory and factual grounds for the seizure.

B. If the property sought to be forfeited isimmovable property,including

fixtures, the district attorney may file a lis pendens or a Notice of Pending

Forfeiture with respect to the property with the parish in which the property is

located, without a filing fee or other charge.

C. A Notice of Pending Forfeiture shall be delivered as follows:

(1) If the owner's or interest holder's name and current address are

known, by either:

(a) Personal service.

(b) Mailing a copy of the notice by certified mail, return receipt

requested, to the address.

(2) If the owner's or interest holder's interest is required by law to be on

record with the parish, the secretary of state, the office of motor vehicles, the

Department of Wildlife and Fisheries, or another state or federal licensing

agency in order to perfect an interest in the property, but his current address

is not known, shall mail a copy of the notice by certified mail, return receipt
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requested, to any address on record.

(3) If the owner's or interest holder's address is not known, and is not on

record as provided in Paragraph (2) of this Subsection, or if his interest is not

known, the notice shall be published in one issue of a newspaper of general

circulation in the parish in which the seizure occurs.

D. The Notice of Pending Forfeiture shall also be served on the person's

attorney of record and all persons known or reasonably believed by the district

attorney to claim an interest in the property.

E. An owner of or interest holder in the property may file a claim against

the property at any time within sixty days after the notice or sixty days before

a criminal trial, whichever is later, requesting a hearing to adjudicate the

validity of the claimed interest in the property. An owner or interest holder

shall not be charged a filing fee or any other charge for filing the claim. Copies

of the claim shall be mailed to the district attorney.

F. The claim shall be signed by the claimant under penalty of perjury

and shall set forth all of the following:

(1) The caption of the proceeding as set forth on the Notice of Pending

Forfeiture or complaint and the name of the claimant.

(2) The address at which the claimant will accept future mailings from

the court or the district attorney.

(3) The nature and extent of the claimant's interest in the property.

(4) All facts supporting the claimant's claim in the property and its

return to the claimant.

(5) The precise relief sought.

G. Forfeiture proceedings shall be commenced as follows:
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H. The district attorney shall determine whether it is probable that the

property is subject to forfeiture and, if so, may cause the commencement of

further judicial forfeiture proceedings against the property for which a Notice

of Pending Forfeiture has been filed and made by filing a complaint if a claim

has been filed. If, on inquiry and examination, the district attorney determines

that the proceedings probably cannot be sustained or that justice does not

require the institution of such proceedings, he shall notify the seizing agency

and immediately authorize the release of the seizure for forfeiture on the

property or on any specified interest in it.

I. The district attorney may not proceed with further forfeiture

proceedings before a criminal conviction for an offense to which forfeiture

applies unless no timely claim has been filed or a conviction is waived pursuant

to this Chapter.

J. If the district attorney fails to proceed with further forfeiture

proceedings against property seized for forfeiture by Notice of Pending

Forfeiture within sixty days after its seizure for forfeiture, or fails to pursue

forfeiture of the property on which a timely claim has been properly filed by

filing a complaint, information, or indictment within sixty days after Notice of

Pending Forfeiture or, if uncontested forfeiture has been made available, within

sixty days after a declaration of forfeiture, whichever is later, following a

person's conviction for an offense to which forfeiture applies and a claim has

been filed, the seized property shall be released from its seizure for forfeiture
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to an owner or interest holder, pending further proceedings pursuant to this

Chapter, which shall be commenced within seven vears after actual discovery

of the last act giving rise to forfeiture.

* * *

§2610.1. Postdeprivation hearing

A. After the seizure of property, the defendant in the related criminal

matter or another person who claims an interest in the seized property, up to

sixty days after the notice, may claim an interest in seized property by filing a

motion with the district court in the parish where the property is located

requesting an order for the release of the claimed property to the person's

custody pending further forfeiture proceedings and orders pursuant to this

Chapter. A motion filed pursuant to this Section shall include facts to support

the person's alleged interest in the property. The district attorney may elect to

not contest the motion and the release of the claimed property to the custody of

the person who is claiming the interest in the seized property. The district

attorney may request that the court issue a protective order that preserves the

availability of released property pending further forfeiture proceedings.

B. The court shall hold a contradictory hearing on the motion before the

resolution of any related criminal matter or forfeiture proceeding, within thirty

days after the date that the motion is filed.

C. At least ten days before a hearing on a motion filed pursuant to this

Section, the district attorney shall file an answer or responsive motion that

includes the reasons why the district attorney is entitled to retain possession of

the property.

D. The court shall grant the claimant's motion if the court finds that any

of the following apply:

(1) It is likely that the final judgment will require the district attorney

to return the property to the claimant.

(2) The property is not reasonably required to be held for evidentiary
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reasons.

(3) The property is the only reasonable means for a defendant to pay for

legal representation in a related criminal or forfeiture proceeding.

E. The court may order the return of money or property sufficient to

obtain legal counsel but less than the total amount seized, and the court may

require an accounting.

F. In lieu of ordering the return of property, the court may order:

(1) The district attorney to give security or written assurance for

satisfaction of any judgment, including damages, that may be rendered in a

related forfeiture action.

(2) Any other relief that the court deems to be just.

§2611. Judicial forfeiture proceedings generally; damages
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A. A person who claims an interestin seized property shall file an answer

to the complaint of forfeiture within thirty days after service of the forfeiture

complaint. The answer must include facts to support the claimant's alleged

interestin the property. The clerk of court may not charge a person who claims

ownership or to be an interest holder a filing fee or any charge for filing the

answer.

B. A defendant convicted in any criminal proceeding shall be precluded

from subsequently denying the essential allegations of the criminal offense of

which he was convicted in any proceeding pursuant to this Chapter. For the

purposes of this Chapter, a conviction may result from a verdict or plea

including a no contest plea.

C.In any judicial forfeiture hearing, determination, or other proceeding

pursuant to this Chapter, the applicant, petitioner, or claimant shall establish

by a preponderance of the evidence that he is an owner of or interest holder in

the property seized for forfeiture before other evidence is taken. The burden of

proving the standing of the claimant and the existence of the exemption is on the

claimant or party raising the claim, and it is not necessary to negate the
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standing of any claimant or the existence of any exemption in any notice,

application, complaint, information, or indictment.

D. In hearings and determinations pursuant to this Chapter:

(1) The law of evidence relating to civil actions shall apply equally to all

parties, including the district attorney, an applicant, a petitioner, a claimant,

and a defendant, on all issues required to be established by a preponderance of

the evidence or clear and convincing evidence.

(2) The court shall receive and consider, in making any determination

of probable cause or reasonable cause, all evidence and information that would

be permissible in determining probable cause at a preliminary hearing, at a

orand jury, or by a magistrate, together with inferences from the evidence and

information.

E. The court shall enter a judgment of forfeiture and the seized property

shall be forfeited if the district attorney proves by clear and convincing evidence

that:

(1) The property is subject to forfeiture.

(2) The criminal prosecution related to the seized property resulted in

a conviction.

(3) Thereis noinnocent owner or third party interest holder to whom the

property should be delivered.

(4) The value of the property to be forfeited does not unreasonably

exceed:

(a) The pecuniary gain derived or sought to be derived by the offense.

(b) The pecuniary loss caused or sought to be caused by the offense.

(c) The value of the convicted owner's interest in the property.

F. A person is not jointly and severally liable for orders for forfeiture of

another person's property. If ownership of property is unclear, a court may

order each person to forfeit the person's property on a pro rata basis or by

another means that the court deems equitable.
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G. All property, including all interests in the property, declared forfeited

under this Chapter vests in the state upon the commission of the act or omission

giving rise to forfeiture together with the proceeds of the property after that

time. Any property or proceeds subsequently transferred to any person are

subject to forfeiture and thereafter shall be ordered forfeited if the district

attorney proves by clear and convincing evidence that the transferee:

(1) Had actual knowledge that the property was subject to forfeiture.

(2) Was not a bona fide purchaser for value and not knowingly taking

part in an illegal transaction.

H. On the motion of a party and after notice to any persons who are

known to have an interest in the property and an opportunity to be heard, the

court may order property that has been seized for forfeiture sold, leased, rented,

or operated to satisfy an interest of any interest holder who has timely filed a

proper claim or to preserve the interests of any party. The court may order a

sale or any other disposition of the property if the property may perish, waste,

be foreclosed on or otherwise be significantly reduced in value or if the expenses

of maintaining the property are or will become greater than its fair market

value. If the court orders a sale, the court shall designate a third party or state

property manager to dispose of the property by public sale or other

commercially reasonable method and shall distribute the proceeds in the

following order of priority:

(1) Payment of reasonable expenses incurred in connection with the sale.

(2) Satisfaction of exempt interests in the order of their priority.

(3) Preservation of the balance, if any, in the actual or constructive

custody of the court in an interest bearing account, subject to further

proceedings under this Chapter.

1. If the property is disposed of pursuant to Subsection H of this Section,

a successful claimant may apply to the court for actual monetary damages

suffered, if any, as a result of the disposal of the property, but the state, a
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political subdivision of the state, or an officer, emplovee, or agent of the state,

or a political subdivision of the state shall not be liable under this Chapter for

incidental or consequential damages or for damages either:

(1) That could have been avoided if the claimant had made full and

immediate disclosure to the district attorney of facts or evidence known or

available to the claimant.

(2) In excess of the fair market value of the property seized for forfeiture

at the time of its seizure plus interest from the time of its seizure for forfeiture.

J. No person claiming to be an owner of or interest holder in property

seized for forfeiture under this Chapter may commence or maintain any action

against the district attorney concerning the validity of the alleged interest, other

than as provided in this Chapter.

K. An injured person may submit a request for compensation from

forfeited property to the court at any time before the earlier of the entry of a

final judgment or an application for an order of the forfeiture of the property,

or if a hearing pursuant to Subsections M, N, or O of this Section is held, not

less than thirty days before the hearing. The request shall be signed by the

requestor under penalty of perjury and shall set forth all of the following:

(1) The caption of the proceeding as set forth on the Notice of Pending

forfeiture or complaint and the name of the requestor.

(2) The address at which the requestor will accept future mailings from

the court or parties to the action.

(3) The property subject to forfeiture from which the requestor seeks

compensation.

(4) The nature of the economic loss sustained by the requestor.

(5) All facts supporting each assertion set forth in the request.

(6) Any additional facts supporting the request.

(7) The amount of economic loss for which the requestor seeks

compensation.
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L.If aproper request for compensation from forfeited property is timely

filed, the court shall hold a hearing to establish whether there is a factual basis

for the request. The requestor has the burden of establishing by a

preponderance of evidence that the requestor is an injured person who

sustained economic loss.

M. The hearing on the claim, to the extent practicable and consistent

with the interest of justice, shall be held sixty days after all parties have made

their disclosures of the matters provided for in Code of Civil Procedure Article

1551. The court may consolidate the hearing on the claim with a hearing on any

other claim concerning the same property.

N. At the hearing, the claimant may testify, present evidence and

witnesses on the claimant's own behalf, and cross-examine witnesses who

appear at the hearing. The district attorney may present evidence and witnesses

and cross-examine witnesses who appear at the hearing.

O. At the hearing, the district attorney has the burden of establishing by

clear and convincing evidence that the property is subject to forfeiture under

the provisions of this Chapter. Any claimant who has previously established by

a preponderance of the evidence that the claimant is an owner of or interest

holder in the property has the burden of establishing by a preponderance of the

evidence that the claimant's interest in the property is exempt from forfeiture

under the provisions of this Chapter.

P. After a hearing:

(1) The court shall order an interest in property returned or conveyed

to any claimant who has established by a preponderance of the evidence that the

claimant is an owner of or interest holder in the property if either of the

following applies:

(a) The district attorney has failed to establish by clear and convincing

evidence that the interest is subject to forfeiture under the provisions of this

Chapter.
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(b) The claimant has established by a preponderance of the evidence that

the interest is exempt from forfeiture under the provisions of this Chapter.

(2) The court shall order all other property, including all interests in the

property, forfeited pursuant to R.S. 40: 2615 and 2616.

(3) If the court finds that a requestor is an injured person, it shall

determine the amount of the injured person's economic loss caused by the

conduct giving rise to the forfeiture of the designated property and shall require

the following:

(a) If the designated property is not contraband and is not altered or

designed for use in conduct giving rise to forfeiture, the property shall be sold

as provided in R.S. 40:2615 and shall apply the resulting balance to compensate

the injured person's economic loss in the amount found by the court.

(b) If the balance is insufficient to compensate the economic loss of all

injured persons the district attorney shall distribute the balance among the

injured persons according to a method determined by the court.

(c) After compensating all injured persons, the district attorney shall

transmit ten percent of the remaining balance, if any, to the state treasurer for

deposit in the Crime Victims Reparations Fund established by R.S. 46:1816.

§2612. In rem forfeiture proceedings
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A. If a forfeiture is authorized by law, it may be ordered by a court on

an action in rem brought by the district attorney pursuant to a Notice of

Pending Forfeiture or a verified complaint for forfeiture. The district attorney

may serve the complaint in the manner provided by R.S. 40:2608 or the Code

of Civil Procedure.

B. In rem forfeiture proceedings are in the nature of an action in rem

and are governed by the Code of Civil Procedure unless a different procedure

is provided by law. A civilin rem action may be brought by the district attorney

in addition to or in lieu of the civil and criminal in personam forfeiture

procedures set forth in this Chapter. A civil in rem action may be brought if the

district attorney shows by clear and convincing evidence that there is no known

owner of the seized property, diligent efforts have been made to identify the

owner of the seized property, and no person has asserted an ownership interest

in the seized property or that, before or after the conviction, the defendant:

(1) Died.

(2) No longer resides in the United States or was deported.

(3) Was granted immunity or reduced punishment in exchange for

testifying or assisting a law enforcement investigation or prosecution.

(4) Fled the jurisdiction of this state.

Page 23 of 34
Coding: Words which are strack-through are deletions from existing law;
words in boldface type and underscored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 22RS-460 ORIGINAL
SB NO. 359

(5) Abandoned the property.

C. On the filing of a civil in rem action by the district attorney, the clerk

of the court in which the action is filed shall provide, and the district attorney

may provide, the Notice of Pending Forfeiture required by R.S. 40:2608, unless

the files of the clerk of the court reflect that the notice has previously been

made.

D. An owner of or interest holder in the property may file a claim against

the property pursuant to R.S. 40:2608 within thirty days after the notice, for a

hearing to adjudicate the validity of the owner's or interest holder's claimed

interest in the property. The court shall hold the hearing without a jury. An

owner or interest holder shall not be charged a filing fee or any other charge for

filing the claim.

§2613. In personam forfeiture proceedings

Page 24 of 34
Coding: Words which are strack-through are deletions from existing law;
words in boldface type and underscored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 22RS-460 ORIGINAL
SB NO. 359

Page 25 of 34
Coding: Words which are strack-through are deletions from existing law;
words in boldface type and underscored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 22RS-460 ORIGINAL

SB NO. 359

A. Any complaint, information, or indictment alleging or charging one

or more offenses giving rise to forfeiture under this Chapter shall set forth with

reasonable particularity property that the state seeks to forfeit pursuant to this

Section in that action.

B. Notwithstanding any provision of Subsection C of this Section to the

contrary, a temporary restraining order under this Section may be entered on

application of the state without notice or an opportunity for a hearing if the

state demonstrates both that:

(1) The seizure is incident to a lawful arrest for a crime or a search

lawfully conducted pursuant to a search warrant, and the state has probable

cause to believe that the property with respect to which the order is sought

would, in the event of final judgment or if a conviction occurs, be subject to

forfeiture and that the subject of the arrest or search warrantis an owner of the

property.

(2) Notice of Pending Forfeiture will jeopardize the availability of the

property for forfeiture. A temporary restraining order expires within ten days

after the date on which it is entered unless the party against whom it is entered

consents to an extension for a longer period or unless after a hearing, the court

enters, or is considering a preliminary injunction the state can demonstrate the

property is being held as evidence in a criminal case.

C. Notice of the entry of the restraining order and an opportunity for a
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hearing shall be afforded to persons known to have an interest in the property,

whether or not a temporary restraining order is entered without notice. The

hearing is limited to the issues of whether:

(1) There is a probability that the state will prevail on the issue of

forfeiture and that failure to enter the order will result in the property being

destroyed, conveyed, encumbered, or further encumbered, removed from the

jurisdiction of the court, concealed, or otherwise made unavailable for

forfeiture.

(2) The need to preserve the availability of property through the entry

of the requested order outweighs the hardship on any owner, interest holder, or

defendant against whom the order is to be entered.

D. A hearing requested by any owner or interest holder concerning an

order entered under this Section shall be held at the earliest possible time and

before the expiration of a temporary order.

Section 2. R.S. 40:2608.1 is hereby repealed in its entirety.

The original instrument and the following digest, which constitutes no part
of the legislative instrument, were prepared by Alden A. Clement Jr.

DIGEST
SB 359 Original 2022 Regular Session Jackson

Present law provides relative to the seizure and forfeiture of property related to certain
violations of present law (Uniform Controlled Dangerous Substances Law).

Present law defines "seizure for forfeiture" for purposes of present law as the seizure of
property by a law enforcement officer designated by the district attorney, accompanied by
a written assertion by the seizing agency or by a district attorney that the property is seized
for forfeiture.

Proposed law retains present law and adds that there must also be an assertion by the district
attorney that the property is subject to forfeiture and the property has no evidentiary value.

Present law provides that any of the following conduct gives rise to forfeiture:

(1) An act or omission punishable by confinement for more than one year under the
Uniform Controlled Dangerous Substances Law, whether or not there is a
prosecution or conviction related to the act or omission.

(2) An act or omission occurring outside this state that would be subject to prosecution
in the place of occurrence and would be described in Item (1), if the act or omission
occurred in this state, whether or not it is prosecuted in any state.
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3) Any act or omission committed in furtherance of any violation the Uniform
Controlled Dangerous Substances Law that is punishable by confinement with or
without hard labor, including any inchoate or preparatory offense, regardless of
whether there is a prosecution or conviction related to the act or omission.

Proposed law provides that in order to give rise to a forfeiture, the conduct must result in a
conviction and the offense must have given rise to the seizure of the property.

Proposed law otherwise retains present law.

Present law provides that certain property is subject to seizure and forfeiture as contraband,
derivative contraband, or property related to contraband.

Proposed law deletes present law and provides that all property, including all interests in the
property, described in any provision of present law providing for its forfeiture is subject to
forfeiture if both of the following apply:

(1) The owner is convicted of an offense to which forfeiture applies.

(2) The district attorney establishes by clear and convincing evidence that the property
is subject to forfeiture pursuant to proposed law.

Proposed law provides that a vehicle used by any person as a common carrier in the
transaction of business as a common carrier may not be forfeited unless the district attorney
proves by clear and convincing evidence that the owner or other person in charge of the
vehicle was a consenting party or privy to the act or omission giving rise to forfeiture or
knew or had reason to know of it.

Proposed law provides that a vehicle may not be forfeited following a conviction for any act
or omission established by the owner to have been committed or omitted by a person other
than the owner while the vehicle was unlawfully in the possession of a person other than the
owner in violation of the criminal laws of this state or of the U.S.

Proposed law provides that property may not be forfeited pursuant to the Uniform Controlled
Dangerous Substances Law if the conduct giving rise to the seizure both:

(1) Did not involve an amount of unlawful substance greater than the statutory threshold
amount.

(2) Was not committed for financial gain.

Proposed law provides that after a person is convicted of an offense for which forfeiture
applies, the court may order the person to forfeit any of the following:

(1) Property the person acquired through the commission of the offense.

(2) Property directly traceable to property acquired through the commission of the
offense.

3) Any property or instrumentality the person used in the commission of the offense or
to facilitate the offense.

Proposed law authorizes the court to waive the conviction requirement if the prosecuting
authority shows by clear and convincing evidence that there is no known owner of the seized
property, diligent efforts have been made to identify the owner of the seized property, and
no person has asserted an ownership interest in the seized property or that, before conviction,
the defendant:
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(1) Died.
(2) No longer resides in the U.S. or was deported.

3) Was granted immunity or reduced punishment in exchange for testifying or assisting
a law enforcement investigation or prosecution.

(4) Fled the jurisdiction of this state.
(5) Abandoned the property.

Proposed law provides that proposed law does not prevent property from being forfeited by
the terms of a plea agreement that is approved by a court or by other agreement of the parties
in a criminal proceeding.

Proposed law provides that a person who claims to be an innocent owner has the burden of
production to show that the person either:

(1) Held a legal right, title, or interest in the property seized at the time the illegal
conduct that gave rise to the seizure of the property occurred.

(2) Acquired as a bona fide purchaser for value a legal right, title, or interest in the
property subject to forfeiture after the commission of the offense that gave rise to the
seizure of the property.

Proposed law provides that if a person establishes that he is an innocent owner and the
district attorney pursues a forfeiture proceeding with respect to that person's property, the
district attorney must prove by clear and convincing evidence that the innocent owner had
actual knowledge of the underlying offense that gave rise to the forfeiture. Proposed law
further provides that if the district attorney is unable to prove that the person is not an
innocent owner, the court must find that the person is an innocent owner and order the
district attorney to relinquish all claims of title to the property and return the property to the
innocent owner.

Present law provides for the seizure of property that is not evidence of a crime on probable
cause to believe that the property is subject to forfeiture, with or without process issued by
a court.

Proposed law retains present law but adds that the mere presence or possession of U.S.
currency, debit cards, or credit cards, without indications of an offense that would subject
the property to forfeiture, is insufficient probable cause for seizure of currency, debit cards,
or credit cards.

Present law provides procedures for the commencement of forfeiture proceedings.
Proposed law deletes present law and provides that within 60 days after making a seizure for
forfeiture or simultaneously on filing a related criminal indictment, the district attorney is
to file a Notice of Pending Forfeiture or return the property to the person from whom it was
seized. Proposed law provides that the Notice of Pending Forfeiture must include all of the
following:

(1) A description of the property seized.

(2) The date and place of seizure of the property.

3) The name and address of the law enforcement agency making the seizure.

4) The specific statutory and factual grounds for the seizure.
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Proposed law further provides that if the property sought to be forfeited is immovable
property, including fixtures, the district attorney may file a lis pendens or a Notice of
Pending Forfeiture with respect to the property with the parish in which the property is
located, without a filing fee or other charge.

Proposed law further provides that a Notice of Pending Forfeiture is to be delivered as
follows:

(1) If the owner's or interest holder's name and current address are known, by either:
(a) Personal service.

(b) Mailing a copy of the notice by certified mail, return receipt requested, to the
address.

(2) If the owner's or interest holder's interest is required by present law to be on record
with the parish, the secretary of state, the office of motor vehicles, the Dept. of
Wildlife and Fisheries, or another state or federal licensing agency in order to perfect
an interest in the property, but his current address is not known, then a copy of the
notice is to be mailed by certified mail, return receipt requested, to any address on
record.

3) If the owner's or interest holder's address is not known, and is not on record as
provided in Item 2, or if his interest is not known, by publication in one issue of a
newspaper of general circulation in the parish in which the seizure occurs.

Proposed law further provides that the Notice of Pending Forfeiture must also be served on
the person's attorney of record and all persons known or reasonably believed by the district
attorney to claim an interest in the property.

Proposed law further provides that an owner of or interest holder in the property may file a
claim against the property at any time within 60 days after the notice or 60 days before a
criminal trial, whichever is later, requesting a hearing to adjudicate the validity of the
claimed interest in the property. Proposed law further provides that an owner or interest
holder cannot be charged a filing fee or any other charge for filing the claim. Proposed law
further provides that copies of the claim are to be mailed to the district attorney.

Proposed law provides that the claim is to be signed by the claimant under penalty of perjury
and must set forth all of the following:

(1) The caption of the proceeding as set forth on the Notice of Pending Forfeiture or
complaint and the name of the claimant.

(2) The address at which the claimant will accept future mailings from the court or the
district attorney.

3) The nature and extent of the claimant's interest in the property.

(4) All facts supporting the claimant's claim in the property and its return to the
claimant.

%) The precise relief sought.

Proposed law provides relative to the commencement of forfeiture proceedings. Proposed
law provides that the district attorney is to determine whether it is probable that the property
is subject to forfeiture and, if so, may cause the commencement of further judicial forfeiture
proceedings against the property for which a Notice of Pending Forfeiture has been filed and
made by filing a complaint if a claim has been filed. Proposed law further provides that if
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the district attorney determines that the proceedings probably cannot be sustained or that
justice does not require the institution of such proceedings, he is to notify the seizing agency
and immediately authorize the release of the seizure for forfeiture on the property or on any
specified interest in it.

Proposed law further provides that the district attorney may not proceed with further
forfeiture proceedings before a criminal conviction for an offense to which forfeiture applies
unless no timely claim has been filed or a conviction is waived pursuant to proposed law.

Proposed law provides that if the district attorney fails to proceed with further forfeiture
proceedings against property seized for forfeiture by Notice of Pending Forfeiture within 60
days after its seizure for forfeiture, or fails to pursue forfeiture of the property on which a
timely claim has been properly filed by filing a complaint, information, or indictment within
60 days after Notice of Pending Forfeiture or, if uncontested forfeiture has been made
available, within 60 days after a declaration of forfeiture, whichever is later, following a
person's conviction for an offense to which forfeiture applies and a claim has been filed, the
seized property is to be released from its seizure for forfeiture to an owner or interest holder,
pending further proceedings pursuant to proposed law, which are to be commenced within
seven years after actual discovery of the last act giving rise to forfeiture.

Proposed law provides relative to postdeprivation hearings. Proposed law provides that after
the seizure of property, the defendant in the related criminal matter or another person who
claims an interest in the seized property, up to 60 days after the notice, may claim an interest
in seized property by filing a motion with the district court in the parish where the property
is located requesting an order for the release of the claimed property to the person's custody
pending further forfeiture proceedings and orders. Proposed law further provides that the
district attorney may elect to not contest the motion and the release of the claimed property
to the custody of the person who is claiming the interest in the seized property. Proposed law
provides that a person who timely files a motion for the return of property is entitled to a
contradictory hearing on the motion before the resolution of any related criminal matter or
forfeiture proceeding, within 30 days after the date that the motion is filed.

Proposed law further provides that the court is to grant the claimant's motion if the court
finds that any of the following applies:

(1) It is likely that the final judgment will require the district attorney to return the
property to the claimant.

(2) The property is not reasonably required to be held for evidentiary reasons.

3) The property is the only reasonable means for a defendant to pay for legal
representation in a related criminal or forfeiture proceeding

Proposed law further provides that the court may order the return of money or property
sufficient to obtain legal counsel but less than the total amount seized, and the court may
require an accounting.

Proposed law provides that in lieu of ordering the return of property, the court may order:

(1) The district attorney to give security or written assurance for satisfaction of any
judgment, including damages, that may be rendered in a related forfeiture action.

(2) Any other relief that the court deems to be just.
Present law provides relative to judicial forfeiture proceedings in general.

Proposed law deletes present law and provides that a person who claims an interest in seized
property must file an answer to the complaint of forfeiture within 30 days after service of
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the forfeiture complaint, including facts to support the claimant's alleged interest in the
property, and cannot be charged a filing fee.

Proposed law further provides that a defendant convicted in any criminal proceeding is
precluded from subsequently denying the essential allegations of the criminal offense of
which he was convicted, from a verdict or plea including a no contest plea.

Proposed law further provides that in any judicial forfeiture hearing, determination, or other
proceeding, the applicant, petitioner, or claimant must establish by a preponderance of the
evidence that he is an owner of or interest holder in the property seized for forfeiture before
other evidence is taken. Proposed law further provides that the burden of proving the
standing of the claimant and the existence of the exemption is on the claimant or party
raising the claim.

Proposed law further provides that in hearings and determinations:

(1) The law of evidence relating to civil actions applies equally to all parties, including
the district attorney, an applicant, a petitioner, a claimant, and a defendant, on all
issues required to be established by a preponderance of the evidence or clear and
convincing evidence.

(2) The court is to receive and consider, in making any determination of probable cause
or reasonable cause, all evidence and information that would be permissible in
determining probable cause at a preliminary hearing, at a grand jury, or by a
magistrate, together with inferences from the evidence and information.

Proposed law further provides that the court is to enter a judgment of forfeiture and the

seized property will be forfeited if the district attorney proves by clear and convincing

evidence that:

(1) The property is subject to forfeiture.

(2) The criminal prosecution related to the seized property resulted in a conviction.

3) There is no innocent owner or third party interest holder to whom the property
should be delivered.

(4) The value of the property to be forfeited does not unreasonably exceed:

(a) The pecuniary gain derived or sought to be derived by the offense.

(b) The pecuniary loss caused or sought to be caused by the offense.

(c) The value of the convicted owner's interest in the property.
Proposed law further provides that all property, including all interests in such property,
declared forfeited vests in the state upon the commission of the act or omission giving rise
to forfeiture together with the proceeds of the property after such time. Proposed law further
provides that any property or proceeds subsequently transferred to any person are subject to
forfeiture and thereafter will be ordered forfeited if the district attorney proves by clear and
convincing evidence that the transferee:

(1) Had actual knowledge that the property was subject to forfeiture.

(2) Was not a bona fide purchaser for value and not knowingly taking part in an illegal
transaction.

Proposed law further provides that after notice to any persons who are known to have an
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interest in the property and an opportunity to be heard, the court may order property that has
been seized for forfeiture sold, leased, rented or operated to satisfy an interest of any interest
holder who has timely filed a proper claim or to preserve the interests of any party.
Proposed law further provides that the court may order a sale or any other disposition of the
property if the property may perish, waste, be foreclosed on or otherwise be significantly
reduced in value or if the expenses of maintaining the property are or will become greater
than its fair market value. Proposed law further provides that if the court orders a sale, the
court is to designate a third party or state property manager to dispose of the property by
public sale or other commercially reasonable method and shall distribute the proceeds in the
following order of priority:

1. Payment of reasonable expenses incurred in connection with the sale.
2. Satisfaction of exempt interests in the order of their priority.
3. Preservation of the balance, if any, in the actual or constructive custody of the court

in an interest bearing account, subject to further proceedings.

Proposed law further provides that if the property is disposed of pursuant to proposed law,
a successful claimant may apply to the court for actual monetary damages suffered, if any,
as a result of the disposal of the property, but the state, a political subdivision of the state,
or an officer, employee, or agent of the state, or a political subdivision of the state cannot
be held liable for incidental or consequential damages or for damages either:

(1) That could have been avoided if the claimant had made full and immediate
disclosure to the district attorney of facts or evidence known or available to the
claimant.

(2) In excess of the fair market value of the property seized for forfeiture at the time of
its seizure plus interest from the time of its seizure for forfeiture.

Proposed law further provides that an injured person may submit a request for compensation
from forfeited property to the court at any time before the earlier of the entry of a final
judgment or an application for an order of the forfeiture of the property, or if a hearing
pursuant to proposed law is held, not less than 30 days before the hearing. Proposed law
further provides that after a hearing:

(1) The court is to order an interest in property returned or conveyed to any claimant
who has established by a preponderance of the evidence that the claimant is an owner
of or interest holder in the property if either of the following applies:

(a) The district attorney has failed to establish by clear and convincing evidence
that the interest is subject to forfeiture.

(b) The claimant has established by a preponderance of the evidence that the
interest is exempt from forfeiture.

Proposed law further provides that if the court finds that a requestor is an injured person, it
is to determine the amount of the injured person's economic loss caused by the conduct
giving rise to the forfeiture of the designated property and require the following:

(1) If the designated property is not contraband and is not altered or designed for use in
conduct giving rise to forfeiture, the property is to be sold and the court will apply
the resulting balance to compensate the injured person's economic loss in the amount
found by the court.

(2) If the balance is insufficient to compensate the economic loss of all injured persons
the district attorney is to distribute the balance among the injured persons according
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to a method determined by the court.

3) After compensating all injured persons, the district attorney is to transmit 10% of the
remaining balance, if any, to the state treasurer for deposit in the Crime Victims
Reparations Fund established by present law.

Present law provides relative to in rem forfeiture proceedings.

Proposed law deletes present law and provides in rem forfeiture proceedings aligned with
other provisions of proposed law relative to forfeiture.

Present law provides relative to in personam forfeiture proceedings.

Proposed law deletes present law and provides in personam forfeiture proceedings aligned
with other provisions of proposed law relative to forfeiture.

Present law provides procedures for the sale of property pending forfeiture under certain
circumstances.

Proposed law deletes these provisions of present law as proposed law requires a conviction
of the offense before property associated with the offense can be forfeited.

Effective August 1, 2022.

(Amends R.S. 40:2601(5), 2603, 2604, 2605(intro para), 2608, 2611, 2612, and 2613; adds
R.S. 40:2606(E) and 2610.1; repeals R.S. 40:2608.1)
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