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SLS11RS-181 ENGROSSED

Regular Session, 2011
SENATE BILL NO. 225
BY SENATOR MOUNT

Prefiled pursuant to Article 111, Section 2(A)(4)(b)(i) of the Constitution of Louisiana.

FINANCIAL INSTITUTIONS. Providesrelativeto release and cancellation of mortgages.

AN ACT

To amend and reenact R.S. 9:5557 and to enact R.S. 9:5165, relative to mortgages; to
provide relative to release and cancellation of mortgages under certain
circumstances; to provide certain procedures, terms, conditions, requirements,
application and effects; to provide certain time periods; to provide for recovery of
certain damages, fees, and costs under certain circumstances; to provide for the
obligation to grant releases of mortgages, to provide for limitations; and to provide
for related matters.

Be it enacted by the Legidature of Louisiana
Section 1. R.S. 9:5557 is hereby amended and reenacted and R.S. 9:5165 is hereby

enacted to read as follows:

85165. |ssuance of release of mortgage by current mortgagee

A. Theprovisionsof thisSection shall apply only to mortgages per fected

on and after January 1, 2012.

B. (1) Upon extinction of themortgagein accor dancewith L a. Civil Code

Article 3319, the mortgagor, his successor or settlement agent may submit a

written reguest, signed by the mortgagor to the current mortgagee, to provide

Pagelof 5
Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS11RS-181 ENGROSSED

SB NO. 225

theappropriaterecorder of mortgageswith awritten act of releasedir ectingthe

recorder to erasethe mortgagefrom therecords. Thiswritten reguest that the

mor tgage be cancelled shall extinguish any obligation on thepart of thecurrent

mortgagee and all additional lenders, on whose behalf the mortgagee may be

representing or acting for the benefit of, to make any further loan or advance

that would be secur ed by the mortgage.

(2) Theterm “current mortgagee” asused in this Section shall mean the

current holder of the mortgage. |f the current holder of the mortgage has

assigned, sold, or transferred theservicingrightstoathird party, then thethird

party shall be deemed the current mortgagee.

(3) Thewritten request shall be mailed to the current mortgagee at the

address designated by the current mortgagee to be used for such written

requests. If the request is accompanied by a payoff check from a settlement

agent, thenotice shall bededliver ed to the same addr esswher ethe payoff check

is sent.

(4) Thewritten request toissuean act of r elease of the mortgage must be

accompanied by sufficient payment to the current mortgageeto pay the fees of

the recorder of mortgages to cancel the mortgage and to pay the current

mortgageear easonablefeefor thisservice. Thecurrent mortgagee may charge

a reasonable fee to the mortgagor or his agent for all services and costs to

prepar e, execute, mail, submit or record theact of release. Any feeschar ged by

the current mortgagee under this Paragraph shall be clearly itemized to the

requesting mortgagor or settlement agent in the pay off letter, statement, or

other documentation.

(5) Within forty-five days after receipt from the mortgagor of awritten

request for cancellation of the mortgage accompanied by the feesrequired by

Par agraph (4), thecurrent mortgageeshall submit totherecorder of mortgages

the act of release along with arequest for cancellation that complies with Civil

CodeArticle 3366 and therequisitefees of therecorder. Themortgagor or his
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agent shall be copied with this request and with cancellation information

received from therecorder of mortgages.

(6) If the mortgagee fails to deliver the act of release and request for

cancellation to the settlement agent within forty-five days of receipt of funds

from the settlement agent, he shall be liable for the statutory and actual

damages, fees and costs as provided in Subsection (D).

C. If the current mortgagee does not itemize the fees in the payoff

statement requested by mortgagor or the settlement agent as required under

Par agr aph (B)(4), the mortgagor or the settlement agent may request that the

act of release and request for cancellation be deliver ed to the settlement agent.

Upon receipt of the act of release and request for _cancellation, the settlement

agent shall file same with the clerk of court within forty-five days.

(1) The mortgagee shall not beliable for damages, fees or costs caused

by thefailur e of the settlement agent to timely filethe act of release and r equest

for _cancelation, if the act of release and request for cancellation are in

compliance with law and sufficient to cancel the inscription of the mortgage

from the mortgage records.

(2) | f thesettlement agent failstotimely filether elease, heshall beliable

for thestatutory and actual damages, costs and fees provided for in Subsection

(D).

D. If the current mortgagee fails to perform the duty described in this

Section, the mortgagor or his successor in title may, by summary proceedings

instituted against the current mortgagee, in the parish where the mortgaged

property islocated, obtain ajudgment orderingthemortgageto beerased from

therecords and for the costs, r easonable attor neys fees, statutory damagesin

the amount of five hundred dollars, and actual damages he has suffer ed from

the mortgagee's default.

§5557. Obligation to grant release of mortgage
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A. Theprovisionsof this Section shall apply only to mortgagesr ecor ded

prior to January 1, 2012.

B. A= Upon extinction of the mortgage, the mortgagor or his successor may
request the mortgagee to provide a written act of release directing the recorder to
erase the mortgage from hisrecords. The mortgagee shall deliver the act of release
to the mortgagor within sixty days of receiving the request. If the mortgagee fails
todeliver theact timely and in aform susceptible of recordation, the mortgagor may,
by summary proceedings instituted against the mortgagee in the parish where the
mortgaged property islocated, obtain ajudgment ordering the mortgageto be erased
fromtherecordsand for the costs, reasonabl e attorneysfees, and any damageshehas
suffered from the mortgagee's default.

C. B: This Section does not apply to a mortgage insofar as it secures
payment of a note or other instrument paraphed for identification with the act of
mortgage by the notary before whom it is executed.

Section 2. This Act shall become effective on January 1, 2012.

The origina instrument was prepared by Alan Miller. The following digest,
which does not constitute a part of the legidative instrument, was prepared
by Jerry G. Jones.

DIGEST
Mount (SB 225)

Present law relative to the obligation to grant a release of mortgage provides that upon
extinction of the mortgage, the mortgagor may request the mortgagee to provide a written
release directing the recorder of mortgages to erase the mortgage. If the mortgagee fails to
deliver therelease within 60 days of receipt of the request, present law allowsthe mortgagee
tofileasummary proceeding to obtain ajudgment ordering cancellation of the mortgage and
awarding costs, attorney fees and any damages sustained by mortgagor.

Proposed law retains present law, but adds that its provisions shall apply only to mortgages
recorded prior to January 1, 2012.

Proposed law adds certain requirements relative to release and cancellation of mortgages
perfected on and after January 1, 2012.

Proposed law provides that upon extinction of the mortgage in accordance with La. Civil
Code article 3319, the mortgagor, his successor or settlement agent may submit a written
request, signed by the mortgagor to the current holder of the mortgage, to provide the
appropriate recorder of mortgageswith awritten act of rel ease directing therecorder to erase
the mortgage from the records. This written request that the mortgage be cancelled shall
extinguish any obligation on the part of the current mortgagee and all additional lenders, on
whose behalf the mortgagee may be representing or acting for the benefit of, to make any

Page4 of 5
Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




SLS11RS-181 ENGROSSED
SB NO. 225

further loan or advance that would be secured by the mortgage.

Proposed law provides that if the request is accompanied by a payoff check from a
settlement agent, the notice shall be delivered to the same address where the payoff check
issent. Further providesthat such request must be accompanied by sufficient payment to the
current mortgagee to pay the fees of the recorder of mortgages to cancel the mortgage and
to pay the current mortgagee a reasonable fee for this service. The current mortgagee may
charge a reasonable fee to the mortgagor or his agent for all services and costs to prepare,
execute, mail, submit or record the act of release. Any fees charged by the current mortgagee
under shall be clearly itemized to the requesting mortgagor or settlement agent in the pay off
letter, statement, or other documentation.

Proposed law further provides that within 45 days after receipt from the mortgagor of a
written request for cancellation of the mortgage accompanied by the required, the current
mortgagee shall submit to the recorder of mortgages the act of release aong with arequest
for cancellation and the requisite fees of the recorder. The mortgagor or his agent shall be
copied with this request and with cancellation information received from the recorder of
mortgages.

Proposed law providesthat if the mortgageefailsto deliver the act of release and request for
cancellation to the settlement agent within such 45 days of receipt of funds from the
settlement agent, he shall be liable for the statutory and actual damages, fees and costs as
provided in the proposed law.

Proposed law further provides if the current mortgagee does not itemize the fees in the
payoff statement requested by mortgagor or the settlement agent, the mortgagor or the
settlement agent may request that the act of release and request for cancellation be delivered
to the settlement agent. Upon receipt of the act of release and request for cancellation, the
settlement agent shall file same with the clerk of court within 45 days.

Proposed law provides that the mortgagee shall not be liable for damages, fees or costs
caused by the failure of the settlement agent to timely file the act of release and request for
cancellation, if the act of release and request for cancellation arein compliance with law and
sufficient to cancel theinscription of the mortgage from the mortgage records. Also provides
that if the settlement agent failsto timely file the release, he shall be liable for the statutory
and actual damages, costs and fees provided for in the proposed law.

Proposed law also providesif the current mortgagee failsto perform the duty set forth in the
proposed law, the mortgagor or his successor in title may, by summary proceedings
instituted against the current mortgagee, in the parish where the mortgaged property is
located, obtain ajudgment ordering the mortgage to be erased from the records and for the
costs, reasonable attorneys fees, statutory damages in the amount of $500, and actual
damages he has suffered from the mortgagee's default.

Effective January 1, 2012.

(Amends R.S. 9:5557 and adds R.S. 9:5165)

Summary of Amendments Adopted by Senate

Committee Amendments Proposed by Senate Committee on Judiciary A to the
original bill.

1 Added R.S. 9:5165 setting forth revised proposed law provisions.

2. Removed proposed law provisions from R.S. 9:5557 and added that its
present provisions applied only to mortgages recorded prior to 1/1/12.
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