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Regular Session, 2011 ENROLLED

SENATE BILL NO. 265

VETOED

BY SENATOR RISER Click herefor
Veto M essage

AN ACT

To enact R.S. 22:832.1 and Chapter 55 of Title 51 of the Louisiana Revised Statutes of
1950, to be comprised of R.S. 51:3121 through 3133, relative to the Louisiana
Entrepreneurial Assistance and Development program (LEAD); to create the
program; to provide for a tax reduction for investors who make investments of
eligible capital under the program; to provide for approval of LEAD funds by the
department of economic development and to establish criteriafor such approval; to
providefor therecovery of certain administrative costs; to providecriteriafor issuers
in which investments will be made; and to provide for related matters.

Be it enacted by the Legidature of Louisiana
Section 1. R.S. 22:832.1 is hereby enacted to read as follows:

§832.1. Investment tax credit

A. Aninvestor who makesan investment of eligible capital pursuant to

R.S. 51:3121, et seg., shall, in the year that the secretary of the L ouisiana

Department of Economic Development receives the written certification

provided for in R.S. 51:3123(7) that the investment will achieve revenue

neutrality, earn avested premium tax cr edit equal to seventy-fiveper cent of the

amount of theinvestment. The premium tax credit shall be available for but

not limited to, taxes charged on insurance premiums under R.S. 22:831, 836,

838, and 842. Notwithstanding any other provision of law to the contrary, the

premium tax credit shall not be available for taxes charged on insurance

premiumsunder R.S. 22:345, 439, 833, 835, 837, and 1476.

B. In any onetaxableyear, no mor ethan twenty-five per cent of thetotal

premium tax credit ear ned with respect to a particular investment described in

Subsection A of this Section may be used, provided that:

(1) Aninsurer may not utilizecreditsin any taxableyear in excessof its
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SB NO. 265 ENROLLED

premium tax liability for such taxable year.

(2) The premium tax credits shall not initially be applicable against

premium tax liability generated in any calendar year until the third calendar

yvear after the year in which the investment of eligible capital was made

pursuant to R.S. 51:3121, et seq.

(3) Thepremium tax credit shall not beapplicableagainst any estimated

premium tax payments due prior to April 15, 2015.

C. Subject to the limitations in Paragraph (B)(1) of this Section,

premium tax credits available under this Section may be carried forward for

usein futureyears.

D.(1) Any investor who holds a premium tax credit described in this

Section shall be allowed to transfer such credits to any insurance company

subject totheforfeiture provisionsof R.S. 51:3121, et seq. Within thirty days

after thetransfer of tax credits, theoriginal holder of thetax creditsshall notify

the department in writing of all of the following infor mation:

(a) The name of the new holder of thetax credits.

(b) Theamount of tax creditstransferred.

(c) Theprice of such tax credits.

(d) Thedatethetransfer occurred.

(e) Thetax identification number of thetransferee.

(f)_ Theremaining balance of credits held by thetransferor.

(2) In the event such notice is not received by the Department of

| nsurance within thethirty-day period, thetransfer of sale shall be void.

Section 2. Chapter 55 of Title 51 of the Louisiana Revised Statutes in 1950,

comprised of R.S. 51:3121 through 3133 is hereby enacted to read as follows:

CHAPTER 55. LOUISIANA ENTREPRENEURIAL

ASSISTANCE AND DEVELOPMENT

§3121. Short title

ThisChapter may becited asthe" L ouisiana Entr epr eneurial Assistance

and Development” program.
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§3122. Findings

A. Thelegisaturerecognizesthe need to bring ventur e and expansion

capital to the entrepreneurs of Louisiana to combat the current economic

downturn and resulting difficultiesin securing capital from tr aditional sour ces.

B. The legidature further finds that to ensure the L ouisiana-based

development of the small and medium sized businesses that have tr aditionally

created the vast majority of new jobs nationwide, it isin the public interest of

the state to enact the L ouisiana Entrepreneurial Assistance and Development

program (LEAD) to provide an incentive to attract venture and expansion

capital to eligible businesses.

§3123. Definitions

As used in this Chapter, the following terms shall have the following

meanings, unless the context clearly indicates otherwise:

(1) "Allocation date' means the date a LEAD fund receives an

investment of dligible capital equaling the amount of eligible capital allocated

toitsinvestors pursuant to this Chapter.

(2) " Department” means the Louisana Department of Economic

Development.

(3) "Eligible business' means a business to which all of the following

apply:

(a) At thetimeof a LEAD fund'sinitial investment therein, meetsall of

thefollowing criteria:

(i) A businesswhich employsonehundred or fewer full-timeemployees.

(i) A business which has at least eighty percent of its employees

domiciledin L ouisianaor at least eighty percent of itspayroll paid to employees

domiciled in Louisiana.

(iii) A business that is not engaged in any of the following: retail sales,

real estate development, gaming, natural resource extraction or exploration,

insur ance, bankingor lendingor theprovision of professional servicesprovided

by accountants, lawyers, or physicians.
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(b) A business which has either a net worth of less than five million

dollars at the time of such investment or had a net income of fifteen million

dollarsor lessin thefiscal year immediately preceding such investment.

(4) "Eligible capital" means an investment of cash by an investor in a

LEAD fund that fully funds the purchase price of an equity interest in the

L EAD fund or a debt instrument issued by a LEAD fund, at par value or a

premium, that meetsall of thefollowing criteria:

(a) Has an original maturity date at least five years after the date of

issuance.

(b) Has arepayment schedule that is not faster than a level principal

amortization over fiveyears.

(c) Has no interest, distribution or payment features tied to the

profitability or to the success of the investments of the LEAD fund until all of

thereguirements of R.S. 51:3130(A) have been satisfied.

(5) "LEAD fund" meansal ouisianapartnership, corporation, trust or

limited liability company, whether or ganized on apr ofit or non-pr ofit basisthat

meets all of the following criteria:

(a) Fund is managed by at least two principals or personsdomiciled in

L ouisiana that have at |east five year s of experience each in managing venture

capital or privateequity funds, with at |east fifteen million dollar sof such funds

having been invested by personsthat are unaffiliated with such principals or

€rsons.

(b) Fund hasr eceived an equity investment of capital other than eligible

capital equal to at least two hundred and fifty thousand dollars.

(c) Fund is not, or will not be after the receipt of eligible capital,

controlled by or under common contr ol with oneor mor einsur ance companies.

The definition criteria contained in this Subparagraph do not preclude an

insurance company from exercising its legal rights and remedies, including

interim management of a L EAD fund with respect to a LEAD fund that isin

default of its statutory or contractual obligationsto the insurance company or
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establishing controlsto ensurethat the LEAD fund satisfies the requirements

of thisChapter. An investment of €igible capital shall not be deemed to result

in insurance company control unless such investment exceeds forty million

dollarswith respect to any oneinvestor.

(6) "Match" means a cash investment in an €ligible business either

contempor aneous with or subsequent to an investment of eligible capital by a

LEAD fund in such €ligible business, other than an investment made with

dligible capital either from the LEAD fund or from another L EAD fund.

(7) " Revenueneutrality" meansthat both thedivision of administration

and thelegidativefiscal officeprovidewritten certification tothesecr etary that

they reasonably estimate that the cost to the state of the premium tax credit

provided totheinvestor pursuanttoR.S. 22:832.1 will beoffset by the economic

impact on thestate because of the premium tax credit provided by that Section.

(8) "Secretary" means the secretary of the Louisiana Department of

Economic Development.

§3124. Premium tax credits

An investor whomakesan investment of eligiblecapital inalL EAD fund

that isapproved by thedepartment pursuant toR.S. 51: 3125 shall earn avested

premium tax credit pursuant to R.S. 22:832.1 in the year when the secretary

receives the written certification provided for in R.S. 51:3123(7) that the

investment will achieverevenue neutrality. The premium tax credit is earned

and vested in such year but issubject totheruleson utilization set forthin R.S.

22:832.1 and theforfeiture provisons of R.S. 51:3131.

§3125. Application for certification

A. On or before November 1, 2011, the secretary shall begin to accept

applications for certification as a LEAD fund and for allocations of eligible

capital and tax creditsunder this Section. Each application shall contain all of

the following infor mation:

(1) The amount of €ligible capital the applicant proposesto raise.

(2) Evidencethat the applicant satisfies the requirementsfor aLEAD
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fund pursuant to R.S. 51:3123(5)(b).

(3) An affidavit by each investor committingto an investment of eligible

capital.

(4) A business plan detailing all of the following:

(a) The approximate percentage of eligible capital the applicant will

invest in_€ligible businesses by the second, fourth, sixth, and eighth

anniversaries of its allocation date.

(b) The stage of development and industry segmentslisted by the North

American Industrial Classification codein which the applicant will invest.

(c) Thetypesof investmentsthe applicant will make, including but not

limited to debt, equity, convertible debt or debt with equity-like featur es.

(5) A revenue impact assessment prepared by an independent third

party contracted by the department and paid for by the applicant

demonstrating that the applicant'sinvestments, if madein accordancewith its

businessplan, will haveapositiveor neutral revenueimpact on thestatetaking

into account theamount and timing of tax creditsear ned by investor sof dligible

capital in the LEAD fund and the match of one hundred per cent of theeligible

capital invested by theapplicant, which assessment shall includetheapplicant's

estimate of thenumber of jobsthat will becreated or retained asar esult of the

applicant'sinvestments and matching investments.

(6) Any offering material involving the sale of securities of the LEAD

fund, which offeringmaterial must includethefollowing statements: " Thestate

of Louisianais not liable for damagesto an investor in an issuer participating

in the Louisiana Entrepreneurial Assistance and Development (LEAD)

program. Useof theword 'Louisiana’ or other termsused in conjunction with

the LEAD program in an offering does not constitute a recommendation or

endorsement of the investment by the L ouisiana Department of Economic

Development.”

B.(1) Not later than thethirtieth day after the date an application for

certification isfiled, the secretary shall do either one of the following:
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(a) Issue the certification and notify the applicant of the amount of

gligible capital and associated tax credits allocated to itsinvestors.

(b) Refuse to issue the certification and communicate in detail to the

applicant the groundsfor therefusal.

(2) If an applicant submits an amended application within fifteen days

of receipt of refusal from the department, the department shall have fifteen

daysfrom ther eceipt of such amended application by which to communicateits

approval or refusal of such amended application to the applicant.

C.(1) Applications for tax credits pursuant to this Section shall be

accepted and approved on afirst-come, fir st-served basiswith all applications

received on the same date deemed to be received simultaneously.

(2) The secretary may not allocate mor e than two hundred million in

gligible capital under this Chapter.

(3) If applicantsfor tax creditsreceived by the department on any date

exceed thetotal amount of appr oval authority remainingunder thisChapter on

such date, the dligible capital and associated tax credits shall be allocated on a

per applicant basis with each applicant being allocated €eligible capital and

associated tax creditseqgual tothetotal amount of requestsreceived for that day

divided by the total amount of applicantsfiling applications on such date that

wer eapproved. |f theallocation resultsin oneor moreapplicantsreceiving an

allocation in excess of the amount that was reguested, such excess shall be

reallocated to the remaining applicants from that date on an equal basis until

the entirety of the allocation has been fully distributed. All applicants that

share common management or are under common control, whether the

management or control isaccomplished directly or indirectly, shall betreated

as a single applicant.

D. Any applicant who r eceivesan allocation of eligible capital shall bear

any cost, not to exceed fifteen thousand dollars per fiscal year for each

applicant, which isallocated to it by the secretary to ensur ethat all costs of the

L ouisiana Depar tment of Economic Development associated with administering
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theprogram arereimbursed. Thesecr etary shall allocatesuch costsbased upon

theproportion that theapplicant'sallocation of eigiblecapital bear stothetotal

amount of eligible capital allocated. The amounts collected by the secretary

shall beappropriated tothe L ouisiana Department of Economic Development.

§3126. Report upon receipt of eigible capital

Each L EAD fund shall report the following items to the secretary:

(1) The name of each investor from whom eligible capital wasreceived,

including theinvestor'stax identification number.

(2) The amount of €ligible capital received from each investor.

(3) Thedateon which theeligible capital wasreceived. If aLEAD fund

doesnot receivean investment of eigiblecapital equalingtheamount of eligible

capital allocated toit pursuant toR. S.51:3125(B) prior tothefifth businessday

after receipt of certification, the LEAD fund shall notify the secretary by

overnight common carrier delivery service and that portion of eigible capital

allocated to theinvestor shall beforfeited. Any forfeited eligible capital shall

bereallocated pursuant to R.S. 51:3125, provided that if such forfeited eligible

capital was subject to an allocation in accordancewith R.S. 51:3125(C), it shall

be reallocated first to investors in the other LEAD funds affected by such

allocation.

83127. Department approval of investments in €ligible businesses; digible

businesses

A.(1) Prior to making any initial investment in a potential eligible

business, a L EAD fund shall request awritten opinion from thedepartment as

to whether the business in which it proposes to invest is an digible business,

includingwhether such investment isconsistent with theL EAD fund'sbusiness

plan and satisfiesthe requirement of R.S. 51:3130(A)(2).

(2) The department shall have fifteen days either to grant the written

opinion or to deny the request, in which case it shall give the reasons for its

denial.

(3)_If the department failsto respond within the fifteen-day period set
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forth above, the proposed investment shall bedeemed to bemadein an dligible

businessthat isconsistent with theL EAD fund'sbusinessplan and that satisfies

therequirement of R.S. 51:3130(A)(2) if awritten opinion wasreguested asto

satisfaction of that requirement.

B. A LEAD fund may not invest mor ethan fifteen percent of itseligible

capital in any one digible business without prior written approval of the

secretary.

83128. Maintenance of certification

To maintain certification, a LEAD fund shall accomplish all of the

following items:

(1) Complywiththeinvestment parameter sset forthinitsbusinessplan,

provided a L EAD fund may apply to the secretary to amend its business plan

based on unavoidable or reasonably unanticipated changes to various

conditions, includingbut not limited tothegener al economic climateof thestate

of particular sectors of the economy, technological advances and high

employment and revenuegr owth oppor tunities, with approval for such changes

not to be unreasonably withheld by the secretary.

(2) I nvest twenty-five per cent of itsdligible capital in eligible businesses

by the second anniversary of its allocation date.

(3) Invest fifty percent of itseligible capital in eligible businesses by the

fourth anniversary of its allocation date.

(4) Invest onehundr ed per cent of itseligiblecapital in eigiblebusinesses

by the tenth anniversary of its allocation date and satisfy the requirement of

R.S. 51:3130(A)(2). A LEAD fund shall invest eligible capital only in eligible

businesses, bank deposits, certificates of deposit or other debt securitiesissued

or _guaranteed by investment-grade issuers or money market, mutual or

exchange traded funds whose investments ar e limited to the for egoing.

§3129. Annual reporting

Not later than January thirty-first annually, each LEAD fund shall

provide a written report to the secretary and to the Senate Committee on
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Revenue and Fiscal Affairs and the House Committee on Ways and M eans of

all of thefollowing items:

(1) Theamount of digible capital remaining at the end of the preceding

vear to be invested in digible businesses and, with respect to each digible

business, its location and two-digit North American Industrial Classification

System code.

(2) Theper centageof eligiblecapital invested in businessesthat meet the

requirement of R.S. 51:3130(A)(2).

(3) All distributions made by the LEAD fund in the preceding year.

(4) The number of jobs created or retained as a result of the LEAD

fund's investments in eligible businesses during the preceding year. Each

L EAD fund shall providetothesecretary an annual audited financial statement

not later than Junethirtieth of each year.

§3130. Distributions

A. To make a distribution or payment, other than those listed in

Subsection B of this Section, a LEAD fund shall have accomplished all of the

following items:

(1) Invested one hundred percent of its digible capital in digible

businesses.

(2) Invested at least fifty percent of its eligible capital in eligible

businessesthat are either one of the following:

(a) Engaged in the development of initial product or service offerings,

such asprototypedevelopment or establishment of initial production or service

Pr OCesses.

(b) Within one of the following industry segments: digital media or

software development, next-generation automobiles, specialty health care,

renewableener gy or ener gy efficiency, water management or next-waveoil and

gas, or other industry segments approved by the secretary.

(3) The LEAD fund shall have achieved a match amount, that when

added to any investments in eligible businesses made by the LEAD fund in
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excess of onehundr ed per cent of itseligible capital, equalsat least one hundred

percent of the LEAD fund's eligible capital.

B. At any time, a LEAD fund is authorized to make any one of the

following items:

(1) Distributions related to the payment of any projected increase in

federal or state taxes, including penalties and interest related to state and

federal incometaxes, of theequity ownersof theL EAD fund resulting from the

earningsor other tax liability of the LEAD fund to the extent that theincrease

isrelated to the owner ship, management, or oper ation of the LEAD fund.

(2) Payments of interest and principal on the debt of the LEAD fund,

subject to the limitation of R.S. 51:3123(4)(c).

(3) Paymentsrelated to the reasonable costs and expenses of for ming,

syndicating, managing, and operating the fund, provided the distribution or

payment is not made directly or indirectly to an investor that has invested

digible capital in the LEAD fund, including all of the following items:

(a) Reasonable and necessary fees paid for professional services,

includinglegal and accounting services, r elated to thefor mation and oper ation

of the LEAD fund.

(b) An annual management feein an amount that does not exceed two

and one-half percent of the eligible capital of the LEAD fund, provided that a

L EAD fund may not pay management fees after the tenth anniversary of its

allocation dateif it has not met therequirements set forth in R.S. 51:3128(4).

C. The state shall receive ten percent of any distribution, other than

distributionsdescribed in Subsection B of this Section and distributions made

to return any equity capital invested in the LEAD fund that is not €eligible

capital. The state's distribution percentage shall increase to either of the

following:

(1) Twenty percent if less than eighty percent and more than sixty

per cent of thejobs set forth in the LEAD fund'sbusiness plan are created and

retained.
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(2) Forty percent when sixty percent or less of the jobs set forth in the

L EAD fund's business plan are created or retained.

83131. Decertification and forfeiture

A.(1)(a) The secretary shall review each annual report to ensure

compliance with R.S. 51:3128, 3129, and 3130.

(b) In addition, the legislative auditor may audit any LEAD fund, the

gligible businesses in which the LEAD fund has invested, and any investor

which has earned a premium tax credit from theinvestment of dligible capital

pursuant to this Chapter to ensure compliance with R.S. 51:3128, 3129, and

3130 and R.S. 22:832.1 and any other provision of this Chapter.

(2) A material violation of R.S. 51:3128, 3129, or 3130 shall be grounds

for decertification of a LEAD fund.

(3) If thesecretary determinesor isprovided written notification by the

legidative auditor that a LEAD fund is not in compliance with R.S. 51:3128,

3129, or 3130, the secretary shall notify the officers of the LEAD fund, in

writing, that the LEAD fund may be subject to decertification after the one

hundred twentieth day after the date of mailing of the notice, unless the

deficiencies are waived by the secretary or are corrected and the LEAD fund

returnstocompliance. For purposesof thisPar agr aph, thefailureof an dligible

businessto meet thequalificationsof thisChapter or tobeotherwisein violation

of any provision of thisChapter, or of an investor which hasearned a premium

tax credit from the investment of eligible capital pursuant to this Chapter to

comply with the requirements of this Chapter or R.S. 22:832.1 shall be

consider ed noncompliance by the LEAD fund.

B. Decertification of alL EAD fund prior toitsinvestment of at least fifty

percent of its eligible capital in eligible businesses shall cause the forfeitur e of

all tax creditsear ned under thisChapter. Upon satisfaction of ther eguir ement

of R.S. 51:3128(3), tax credits earned under this Chapter arenolonger subject

to recapture or forfeiture.

C.(1) Upon satisfying the requirements of R.S. 51:3128(3) and (4), a
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LEAD fund shall provide notice to the department. The department shall,

within sixty days of receipt of such notice, either confirm that the LEAD fund

has satisfied such requirement as of such date or provide notice of

noncompliance and an explanation of any existing deficiencies.

(2) 1f the department does not provide such notification within sixty

days, the LEAD fund shall be deemed to have met all requirements of R.S.

51:3128(3) and (4).

(3) Except for distributionsmade pursuant toR.S. 51:3130(C), aLEAD

fund that has satisfied the requirement set forth in R.S. 51:3128(4) shall no

longer be subject to regulation under this Chapter.

§3132. Administration of the program

A. Thedepartment shall beresponsible for all of the following:

(1) Maintaining and interpreting policy pursuant to the provisions of

this Chapter.

(2) Performing theregulatory and examination functions pursuant to

the provisions of this Chapter.

(3)  Providing for the implementation and administration of the

L ouisiana Entrepreneurial Assistance and Development program.

B.(1) The department shall have the authority to adopt, in accordance

with the provisions of the Administrative Procedure Act, R.S. 49:950, et seq.,

rules and reqgulations concer ning the implementation and regulation of the

L ouisiana Entrepreneurial Assistance and Development program.

(2) Thedepartment shall issueadvisory rulings, asrequested, provided

that each advisory rulingislimited to the specific facts outlined in the request

and may berelied upon only by the specific requestor of theruling.

§3133. Report to legisative committees

Thedepartment shall file an annual report with the House Committee

on Ways and M eans and the Senate Committee on Revenue and Fiscal Affairs

regarding the manner in which all LEAD funds which have received eligible

capital haveinvested such capital; themanner in which eligiblebusinesseshave
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theinvestmentsbeen madeand theamount ther eof; thejobscreated by and the

success or failure of such eligible businesses; the sharereceived by the state of

L EAD fund distributions; and whether theinvestment tax credit has achieved

"revenue neutrality"” , that is, the cost to the state of the credit will be offset by

the economic impact on the state.

PRESIDENT OF THE SENATE

SPEAKER OF THE HOUSE OF REPRESENTATIVES

GOVERNOR OF THE STATE OF LOUISIANA

APPROVED:
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VETO MESSAGE

Senate Bill No. 265 by Senator Riser creates a 75% premium tax credit for insurance
companies investing in certified funds. Up to $150 million total in tax credits can be
claimed.

LED has concerns that a 75% tax credit ensures a nearly risk-free return for investors and
runs counter to the premise of aventure capital program. While | respect the intent of this
legidlation, | believe there are more critical economic development programs to which we
should dedicate state resources at this time. During the 2011 Regular Session, | supported
the renewal of several incentive programs which create jobs, attract business investment,
encourage intellectual property development, and revitalize historic and downtown areas.

It is important that we protect scarce resources for priorities like healthcare and higher

education. For this reason, | have vetoed Senate Bill No. 265 and hereby return it to the
Senate.
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