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SLS 13RS-201 ORIGINAL

Regular Session, 2013
SENATEBILL NO. 112
BY SENATOR GALLOT AND REPRESENTATIVES LOPINTO AND ARMES

Prefiled pursuant to Article 111, Section 2(A)(4)(b)(i) of the Constitution of Louisiana.

CRIMINAL PROCEDURE. Provides procedure for expungement of certain crimina
records. (gov sig)

AN ACT
To amend and reenact Code of Criminal Procedure Article 893(E)(1)(a) and 894(B)(1) and
to enact Code of Criminal Procedure Articles 930.10 through 930.19, relative to
expungement; to provide a procedure for the expungement of certain criminal
records; to provide definitions; to provide exceptions; to provide penalties; and to
provide for related matters.
Be it enacted by the Legidature of Louisiana
Section 1. Code of Criminal Procedure Article 893(E)(1)(a) and 894(B)(1) are
hereby amended and reenacted and Code of Criminal Procedure Articles 930.10 through
930.19 are hereby enacted to read as follows:
Art. 893. Suspension and deferral of sentence and probation in felony cases

* * *

E.(1)(a) When it appears that the best interest of the public and of the

defendant will be served, the court may defer;rwhoeteorthpart-thetmposition the

execution of a sentence of imprisonment after conviction of a first offense

noncapital felony under the conditions set forth inthis Paragraph. When aconviction

is entered under this Paragraph, the court may defer the tmpesttton execution of a
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sentence of imprisonment and place the defendant on probation under the

supervision of the division of probation and parole.

* * *

Art. 894. Suspension and deferral of sentence; probation in misdemeanor cases

* * *

B.(1) When the tmpesttton execution of a sentence of imprisonment has

been deferred by the court, as authorized by this Article, and the court finds at the
conclusion of the period of deferral that the defendant has not been convicted of any
other offense during the period of the deferred sentence, and that no criminal charge
is pending against him, the court may set the conviction aside and dismiss the
prosecution. However, prior to setting aside any conviction and dismissing the
prosecution for any charge for operating a vehicle while intoxicated, the court shall
require proof in the form of a certified letter from the Department of Public Safety
and Corrections, office of motor vehicles, that the requirements of Paragraph A(5)
of this Article have been complied with.

* * *

Art. 930.10. Expunging and sealing r ecor ds; definition

"Expunge and seal a record" means to remove a record of arrest,

photogr aphs, finger prints, disposition, or any other such infor mation of any

kind from public access, but does not mean to destroy therecord.

Art. 930.11. Effect of expunged and sealed record of arrest or conviction

A. An expunged and sealed record of arrest or conviction, including any

incident reports, photographs, fingerprints, disposition, or_any other such

infor mation of any kind, shall be confidential and no longer considered tobea

public record, nor be made available to any person or other entity, except:

(1) To a member of a law enforcement or criminal justice agency,

prosecutor, or judge, who shall request such infor mation in writing, certifying

that the reguest is for the purpose of investigating, prosecuting, or enforcing

criminal law.
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(2) On order of acourt of competent jurisdiction for good cause shown

or as otherwise authorized by law.

B. Except asto those per sons and other entities set forth in Subsection

A of this Article, no person whose record of arrest or _conviction has been

expunged and sealed shall bereguired to discloseto any person or other entity

that hewasarrested or convicted of thesubject offense, or that therecord of the

arrest or_conviction has been expunged and sealed.

Art. 930.12. Motion to expunge and seal record of arrest

A. Any person, other than an offender in the custody of the Depar tment

of Public Safety and Corr ections, may fileamotion toexpungeand seal arecord

of hisarrest for afelony or misdemeanor if any of the following apply:

(1) The person was not prosecuted for the offense for which he was

arrested and the limitations on the institution of prosecution have barred the

prosecution of the offense.

(2) Thedistrict attor ney for any reason declined to pr osecutethe offense

for which the person was arrested, including the person's completion of a

diversion program.

(3) Prosecution was instituted and such proceedings have been finally

disposed of by dismissal, sustaining of a motion to guash, or acquittal.

B. The person filing the motion to expunge and seal a record of arrest

shall servethedistrict attor ney, thearresting law enfor cement agency, and the

Department of Public Safety and Corrections with a copy of the motion.

Art. 930.13. Contradictory hearing on motion to expunge and seal record of

arrest

A. Any person or other entity set forth in Code of Criminal Procedure

Article 930.12(B) who objects to the granting of a motion to expunge and seal

arecord of arrest shall filean objection theretowithin thirty daysfrom thedate

of service of the motion, setting forth the grounds for such objection. If no

objectionisfiled within thirty daysfrom thedateof serviceof themotion, or the
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district attor ney files a response to the motion acknowledaging that the motion

should be granted, then the motion shall be granted.

B. If acontradictory hearingisrequired, the person filing the motion to

expunge and seal arecord of arrest shall establish by a preponderance of the

evidencethat heisentitled toajudgment orderingtheexpungement and sealing

of therecord.

Art. 930.14. Judgment granting motion to expunge and seal a record of arrest

A judgment ordering that a record of arrest be expunged and sealed

shall be executed by thedistrict attorney. Thejudgment doesnot affect any of

those per sons or other entities set forth in Code of Criminal ProcedureArticle

930.12(B) who have not been served with the motion to expunge and seal the

record of arrest.

Art. 930.15. Motion to expunge and seal record of conviction

A. Any person, other than an offender in the custody of the Depar tment

of Public Safety and Corrections, may file a motion to expunge and seal his

record of arrest and conviction of amisdemeanor offenseif any of thefollowing

apply:

(1) The conviction was set aside and the prosecution was dismissed

pursuant to Code of Criminal Procedure Article 894(B).

(2)(a) Morethan fiveyear shave elapsed sincethe per son completed any

sentence, paid any fine or costs, and completed successfully any period of

probationimposed by thecourt based on theconviction, theper son hasnot been

convicted of any other offenseduringthefiveyear period, and hasno criminal

char ge pending against him.

(b) Prior tothetimea defendant petitionsthe court to expunge and seal

therecord of any arrest and conviction for operatingavehiclewhileintoxicated,

heshall request that the clerk of court mail to the Department of Public Safety

and Corr ections, office of motor vehicles, a certified copy of therecord of the

conviction, proof that thereguirementsset forth in Codeof Criminal Procedure
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Article 556.1 have been met if the defendant entered a plea of quilty or nolo

contendere, and fingerprints of the defendant, which shall include the

defendant'sdate of birth, social security number, and driver'slicense number.

Proof in the form of a certified letter from the Department of Public Safety,

office of motor vehicles, that therequirementsof this Subparagraph have been

complied with shall beattached to the motion to expunge and seal ther ecord of

arrest and conviction of a misdemeanor offense.

B. An expungement and sealing of arecord of arrest and conviction of

amisdemeanor shall occur only once with respect to any person during a five-

year period, except that an expungement and sealing of arecord of arrest and

conviction of operating a vehicle while intoxicated shall occur only once with

respect to any person during a ten-year period.

C. A person, other than an offender in the custody of the Department of

Public Safety and Corrections, may fileamotion to expungeand seal hisrecord

of arrest and conviction of afelony, other than an offense or attempted offense

defined as a crime of violence by R.S. 14:2 that is punishable by a term of

imprisonment of morethan fiveyears, or asex offenseasdefined by R.S. 15:541

in which the victim was under the age of eighteen years, or a violation of the

Uniform Controlled Dangerous Substance Law (R.S. 40:961 et seq.) that is

punishable by a term of imprisonment of more than five years, if any of the

following apply:

(1) The conviction was set aside and the prosecution was dismissed

pursuant to Code of Criminal Procedure Article 894(B).

(2) More than ten years have elapsed since the person completed any

sentence, paid any fine or _costs, and completed successfully any period of

probationimposed by thecourt based on theconviction, theper son hasnot been

convicted of any other offense during theten year period, and hasno criminal

char ge pending against him.

D. An expungement and sealing of arecord of arrest and conviction of
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afelony shall occur only once with respect to any person during a fifteen-year

period.

E. A motion to expunge and seal arecord of arrest and conviction shall

includeaswor n verification that theallegationscontained in themotion aretrue

and correct and that the mover has no pending misdemeanor or felony charge

against him under a bill of information or indictment.

F. Any person filing amotion to expunge and seal arecord of arrest and

conviction shall serve the district attorney, the arresting law enforcement

agency. and the Depar tment of Public Safety and Corr ectionswith a copy of the

motion.

Art. 930.16. Contradictory hearing on a motion to expunge and seal record of

conviction

A. Any person or other entity set forth in Code of Criminal Procedure

Article 930.15(F) who objects to the granting of a motion to expunge and seal

arecord of conviction shall filean objection ther etowithin thirty daysfrom the

date of serviceof themotion, setting forth thegroundsfor such objection. If no

objectionisfiled within thirty daysfrom thedateof serviceof themotion, or the

district attor ney files a response to the motion acknowledging that the motion

should be granted, then the motion shall be granted.

B. If acontradictory hearingisrequired, the person filing the motion to

expunge and seal a record of arrest and conviction shall establish by a

preponder ance of the evidence that heis entitled to a judgment ordering the

expungement and sealing of the record.

Art. 930.17. Judgment granting motion to expunge and seal a record of

conviction

A judgment orderingthat arecord of arrest and conviction beexpunged

and sealed shall be executed by the district attorney. The judgment does not

affect any of those persons or other entities set forth in Article 930.15(F) who

have not been served with the motion to expunge and seal.
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Art. 930.18. Petition to destroy record of arrest

A. Any person who has obtained an order expunging arecord of arrest

may petition thecourt, alleginginnocence of theoffense, for an order to destroy

the record previously expunged. The petition shall be served on the district

attorney, the arresting law enforcement agency, and the custodian of the

records at least fifteen daysin advance of any consider ation by the court.

B. No petition to destroy a record of arrest may be considered by the

court without theexpr esswritten consent of thedistrict attorney. Such consent

may be withdrawn at any time prior to consideration of the petition by the

court.

C. Upon consideration and granting of the petition to destroy records,

the court shall order all per sonsand other entities, including but not limited to

law enforcement agencies, having any record of the arrest, whether on

microfilm, computer card or tape, or on any other photographic, electronic, or

mechanical method of storing data, to destroy any record, photograph,

fingerprint, or any other infor mation of any and all kindsor descriptionrelative

tothearrest.

Art. 930.19. Dissemination of expunged and sealed records by third parties

A. A private entity third party that compiles and disseminates for

compensation criminal _history information shall not disseminate any

information in its possession regarding an arrest, conviction, or other

disposition after such party has received notice that an order to expunge and

seal therecord of any such arrest or conviction has been issued.

B. Unless a private entity third party that compiles and disseminates

criminal history information isregulated by the Fair Credit Reporting Act (15

U.S.C. 1681 et seq.) or the Gramm-L each Bliley Act (15 U.S.C. 6801-6809), it

shall not disseminate any criminal history information in its possession

regarding an arrest, conviction, or _other disposition for which an order to

expunge and seal the record has been issued, unless that information was

Page 7 of 11
Coding: Words which are struek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

SLS 13RS-201 ORIGINAL
SB NO. 112

originally obtained or has been updated within ninety days of the date of

dissemination.

C. A private entity third party that disseminates criminal history

information in violation of this Section is liable for any damages that are

sustained as a result of the violation by the person who is the subject of that

infor mation, and a per son who prevailsin such action isentitled to court costs

and reasonable attor ney fees.

Section 2. This Act shall become effective upon signature by the governor or, if not
signed by the governor, upon expiration of thetimefor billsto become law without signature
by the governor, as provided by Article I11, Section 18 of the Constitution of Louisiana. |f
vetoed by the governor and subsequently approved by the legidlature, this Act shall become

effective on the day following such approval.

The original instrument and the following digest, which constitutes no part
of the legidative instrument, were prepared by Alden A. Clement, Jr.

DIGEST

Present law provides that when it appears that the best interest of the public and of the
defendant will be served, the court may defer, in wholeor in part, theimposition of sentence
after conviction of afirst offense noncapital felony under the conditions set forth in present
law. Present law further provides that when a conviction is entered under present law, the
court may defer the imposition of sentence and place the defendant on probation under the
supervision of the division of probation and parole.

Proposed law provides that when it appears that the best interest of the public and of the
defendant will be served, the court may defer the execution of a sentence of imprisonment
after conviction of afirst offense noncapital felony under the conditions set forth in proposed
law. Proposed law further provides that when aconviction is entered under proposed law,
the court may defer the execution of a sentence of imprisonment and place the defendant on
probation under the supervision of the division of probation and parole.

Present law provides that when the imposition of sentence has been deferred by the court,
as authorized by present law, and the court finds at the conclusion of the period of deferral
that the defendant has not been convicted of any other offense during the period of the
deferred sentence, and that no criminal charge is pending against him, the court may set the
conviction aside and dismiss the prosecution.

Proposed law provides that when the execution of a sentence of imprisonment has been
deferred by the court, as authorized by present law, and the court finds at the conclusion of
the period of deferral that the defendant has not been convicted of any other offense during
the period of the deferred sentence, and that no criminal charge is pending against him, the
court may set the conviction aside and dismiss the prosecution.

Proposed law providesthat "expunge and sea arecord” meansto remove arecord of arrest,
photographs, fingerprints, disposition, or any other suchinformation of any kind from public
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access, but does not mean to destroy the record.

Proposed law providesthat an expunged and seal ed record of arrest or conviction, including
any incident reports, photographs, fingerprints, disposition, or any other such information
of any kind, is confidential and no longer considered to be a public record, nor be made
available to any person or other entity, except:

Q) To amember of alaw enforcement or criminal justice agency, prosecutor, or judge,
who shall request such information in writing, certifying that the request is for the
purpose of investigating, prosecuting, or enforcing criminal law.

2 On order of acourt of competent jurisdiction for good cause shown or as otherwise
authorized by law.

Proposed law provides that, except as to those persons and other entities set forth in
proposed law, no person whose record of arrest or conviction has been expunged and sealed
can berequired to discloseto any person or other entity that he was arrested for or convicted
of the subject offense, or that the record of the arrest and conviction has been expunged and
sealed.

Proposed law provides that any person, other than an offender in the custody of the
Department of Public Safety and Corrections, may fileamotion to expunge and seal arecord
of hisarrest for afelony or misdemeanor if any of the following apply:

Q) The person was not prosecuted for the offense for which he was arrested and the
limitations on the institution of prosecution have barred the prosecution of the
offense.

2 The district attorney for any reason declined to prosecute the offense for which the
person was arrested, including the person's completion of a diversion program.

3 Prosecution was instituted and such proceedings have been finally disposed of by
dismissal, sustaining of a motion to quash, or acquittal.

Proposed law provides that the person filing the motion to expunge and seal a record of
arrest must serve the district attorney, the arresting law enforcement agency, and the
Department of Public Safety and Corrections with a copy of the motion.

Proposed law providesthat any person or other entity set forth in proposed law who objects
to the granting of a motion to expunge and seal a record of arrest must file an objection
thereto within 30 days from the date of service of the motion, setting forth the grounds for
such objection. Proposed law further provides that if no objection is filed within 30 days,
or the district attorney files a response to the motion acknowledging that the motion should
be granted, then the motion is to be granted.

Proposed law provides that if a contradictory hearing is required, the person filing the
motion to expunge and seal a record of arrest must establish by a preponderance of the
evidence that he is entitled to a judgment ordering the expungement and sealing of the
record.

Proposed law provides that a judgment ordering that a record of arrest be expunged and
sealed is to be executed by the district attorney, but that judgment does not affect any of
those persons or other entities set forth in proposed law who have not been served with the
motion to expunge and seal the record of arrest.

Proposed law provides that any person, other than an offender in the custody of the
Department of Public Safety and Corrections, may file a motion to expunge and seal his
record of arrest and conviction of a misdemeanor offense if any of the following apply:
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Q) The conviction was set aside and the prosecution was dismissed pursuant proposed
law.

2 Morethan five years have el apsed since the person completed any sentence, paid any
fine or costs, and completed successfully any period of probation imposed by the
court based on the conviction, the person has not been convicted of any other offense
during the five year period, and has no crimina charge pending against him.

Proposed law providesthat prior to the time a defendant petitions the court to expunge and
seal therecord of any arrest and conviction for operating avehiclewhileintoxicated, he must
request that the clerk of court mail to the Department of Public Safety and Corrections,
office of motor vehicles, a certified copy of the record of the conviction, proof that the
requirements set forth in present law have been met if the defendant entered a plea of guilty
or nolo contendere, and fingerprintsof the defendant, whichistoincludethe defendant'sdate
of birth, social security number, and driver'slicense number. Proposed law further provides
that proof in the form of a certified letter from the Department of Public Safety, office of
motor vehicles, that the requirements of proposed law have been complied with is to be
attached to the motion to expunge and seal the record of arrest and conviction of a
misdemeanor offense.

Proposed law provides that an expungement and sealing of arecord of arrest and conviction
of amisdemeanor can occur only once with respect to any person during afive-year period,
except that an expungement and sealing of arecord of arrest and conviction of operating a
vehicle while intoxicated can occur only once with respect to any person during a ten-year
period.

Proposed law providesthat aperson, other than an offender in the custody of the Department
of Public Safety and Corrections, may file amotion to expunge and seal his record of arrest
and conviction of afelony, other than an offense or attempted offense defined as a crime of
violence by present law that is punishable by a term of imprisonment of more than five
years, or a sex offense as defined by present law in which the victim was under the age of
18 years, or a violation of the Uniform Controlled Dangerous Substance Law that is
punishable by aterm of imprisonment of more than five years, if any of thefollowing apply:

Q) Theconvictionwas set asideand the prosecuti on was dismissed pursuant to proposed
law.

2 Morethan ten years have elapsed since the person completed any sentence, paid any
fine or costs, and completed successfully any period of probation imposed by the
court based on the conviction, the person has not been convicted of any other offense
during the ten-year period, and has no criminal charge pending against him.

Proposed law provides that an expungement and sealing of arecord of arrest and conviction
of afelony can occur only once with respect to any person during a 15-year period.

Proposed law provides that a motion to expunge and seal arecord of arrest and conviction
must include a sworn verification that the alegations contained in the motion are true and
correct and that the mover has no pending misdemeanor or felony charge against him under
abill of information or indictment.

Proposed law provides that any person filing amotion to expunge and seal arecord of arrest
and conviction must serve the district attorney, the arresting law enforcement agency, and
the Department of Public Safety and Corrections with a copy of the motion.

Proposed law providesthat any person or other entity set forth in proposed law who objects
to the granting of amotion to expunge and seal arecord of conviction must file an objection
thereto within 30 days from the date of service of the motion, setting forth the grounds for
such objection. Proposed law further provides that if no objection is filed within 30 days
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from the date of service of the motion, or the district attorney files aresponse to the motion
acknowledging that the motion should be granted, then the motion is to be granted.

Proposed law provides that if a contradictory hearing is required, the person filing the
motion to expunge and seal a record of arrest and conviction must establish by a
preponderance of the evidence that he is entitled to a judgment ordering the expungement
and sealing of the record.

Proposed law provides that a judgment ordering that a record of arrest and conviction be
expunged and sealed is to be executed by the district attorney, and the judgment does not
affect any of those persons set forth in proposed law who have not been served with the
motion.

Proposed law provides that any person who has obtained an order expunging a record of
arrest may petition the court, alleging innocence of the offense, for an order to destroy the
record previously expunged. Proposed law further providesthat the petition must be served
on the district attorney, the arresting law enforcement agency, and the custodian of the
records at least 15 days in advance of any consideration by the court.

Proposed law providesthat no petition to destroy arecord of arrest may be considered by the
court without the express written consent of the district attorney, and that such consent may
be withdrawn at any time prior to consideration by the court.

Proposed law provides that upon consideration and granting of the petition to destroy
records, the court is to order all persons and entities, including but not limited to law
enforcement agencies, having any record of the arrest, whether on microfilm, computer card
or tape, or on any other photographic, electronic, or mechanical method of storing data, to
destroy any record, photograph, fingerprint, or any other information of any and all kinds
or description relative to the arrest.

Proposed law provides that a private entity third party that compiles and disseminates for
compensation criminal history information cannot disseminate any information in its
possession regarding an arrest, conviction, or other disposition after such party hasreceived
notice that an order to expunge and seal the record of any such arrest or conviction has been
issued.

Proposed law providesthat, unlessaprivateentity third party that compilesand disseminates
criminal history information is regulated by present law (the Fair Credit Reporting Act or
the Gramm-Leach Bliley Act), it cannot disseminate any criminal history informationinits
possession regarding an arrest, conviction, or other disposition for which an order to
expunge and seal therecord has been issued, unlessthat information was originally obtained
or has been updated within 90 days of the date of dissemination.

Proposed law provides that a private entity third party that disseminates criminal history
information in violation of proposed law is liable for any damages that are sustained as a
result of the violation by the person who isthe subject of that information, and aperson who
prevailsin such action is entitled to court costs and reasonable attorney fees.

Effective upon signature of the governor or lapse of time for gubernatorial action.

(Amends C.Cr.P. Art. 893(E)(1)(a) and 894(B)(1); adds C.Cr.P. Art. 930.10 - 930.19)
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