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SLS 13RS-479 ORIGINAL

Regular Session, 2013
SENATE BILL NO. 234

BY SENATOR MORRELL AND REPRESENTATIVE LEGER

TAX/TAXATION. Authorizesthe issuance of New Market Jobs Tax Credits. (8/1/13)

AN ACT

Toenact R.S. 22:832.1, relative to insurance premium tax credits; to establish the Louisiana
New Markets Jobs tax credit; to authorize a premium tax credit for investmentsin
low-income community devel opment; to provide for the amount of thetax credit; to
provide for eligibility for and usage of the tax credit; and to provide for related
matters.

Be it enacted by the Legidature of Louisiana
Section 1. R.S. 22:832.1 is hereby enacted to read as follows:

§832.1. Louisana New Markets Jobs Act: premium tax credit

A. Theprovisionsof this Section shall be known asand may becited as

the" Louisiana New Markets Jobs Act".

B. Asused in thisSection, thefollowing wor ds, ter ms, and phraseshave

the meaning ascribed to them unlessa different meaningisclearly indicated in

the context:

(1) " Applicable percentage’ meanszer o per cent for thefirst two credit

allowance dates and ten per cent for the next four credit allowance dates.

(2) " Credit allowancedate" means, with respect to any qualified equity
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investment, the following:

(a) Thedate on which such investment isinitially made.

(b) Each of the six anniversary dates of such date ther eafter.

(3) " Department" means the Department of | nsurance.

(4) "Letter ruling"” means a written interpretation of law to a specific

set of facts provided by the applicant requesting a letter ruling.

(5) " Purchaseprice' meanstheamount paid totheissuer of aqualified

equity investment for such qualified equity investment.

(6) " Qualified activelow-incomecommunity business' hasthemeaning

given such term in Section 45D of the Internal Revenue Code of 1986, as

amended, and 26 CFR Sec. 1.45D-1. A businessshall be consider ed a qualified

active low-income community business for the duration of the gualified

community development entity's investment in, or loan to, the business if the

entity reasonably expects, at thetime it makestheinvestment or loan, that the

business will continue to satisfy the requirements for being a qualified active

low-incomecommunity businessthr oughout theentireperiod of theinvestment

or loan.

(7) " Qualified community development entity” hasthe meaning given

such term in Section 45D of the Internal Revenue Code of 1986, as amended;

provided that such entity has entered into, for the current year or any prior

vear, an allocation agreement with the Community Development Financial

Institutions Fund of the U.S. Treasury Department with respect to credits

authorized by Section 45D of the I nternal Revenue Code of 1986, as amended,

which includes the state of L ouisiana within the service area set forth in such

allocation agreement. Theterm shall includequalified community development

entitiesthat arecontrolled by or under common contr ol with any such qualified

community development.

(8) " Qualified Equity Investment" means any equity investment in a

qualified community development entity that meets each of the following
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(a) Isacquired after the effectivedate of thisAct at itsoriginal issuance

solely in exchange for cash or, if not so acquired, was a qualified equity

investment in the hands of aprior holder.

(b) Hasat least one hundred percent of its cash purchase price used by

the issuer to make qualified low-income community investments in qualified

active low-income community businesses located in this state by the first

anniversary of theinitial credit allowance date.

(c) Isdesignated by theissuer asaqualified equity investment under this

Paragraph and is certified by the department as not exceeding the limitation

contained in Paragraph (E)(5) of this Section.

(9) " OQualified low-income community investment" means any capital

or equity investment in, or loan to, any qualified activelow-income community

business. With respect to any one gualified active low-income community

business, themaximum amount of qualified low-incomecommunity invessments

made in that business, on a collective basiswith all of its affiliatesthat may be

counted towar ds satisfaction of Subparagraph (7)(b) of this Subsection isten

million dollars whether issued by one or several qualified community

development entities. Any amountsreturned or repaid by such qualified active

low-incomecommunity businessmay bereinvested in such qualified activelow-

income community business and not be counted against such ten million dollar

limit

(10) " State premium tax liability" means any liability incurred by any

entity under the provisions of R.S. 22:831, 836, 838 and 842 or, if the tax

liability under R.S. 22:831, 836, 838 and 842 isdliminated or reduced, theterm

shall also mean any tax liability imposed by the state on an insur ance company

or other person that had premium tax liability under the laws of this state.

C.(1) Any entity that makesaqualified equity investment isvested with

an earned credit against state premium tax liability that may be utilized as
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follows:

(a) On each credit allowancedateof such qualified equity investment the

entity, or subseqguent holder of thequalified equity investment, shall beentitled

to utilize aportion of such credit during thetaxableyear including such credit

allowance date.

(b) The credit amount shall be equal to the applicable percentage for

such credit allowance date multiplied by the purchase price paid to the issuer

of such qualified equity investment.

(2) The amount of the credit claimed by an entity shall not exceed the

amount of such entity'sstatepremium tax liability for thetax year for which the

credit isclaimed. Any amount of tax credit that the entity is prohibited from

claimingin ataxableyear asaresult of this Paragraph may becarried forward

for usein futuretaxable yearsfor a period not to exceed ten years.

D.(1) Tax creditsear ned by a partnership, limited liability company, S-

corporation, or other pass through entity may be allocated to the partners,

member s, or shar eholder s of such entity for their dir ect usein accor dancewith

the provisions of any agreement among such partners, members, or

shareholders.

(2)(a) Any tax credits not previously claimed by a taxpayer against its

premium tax may betransferred or sold to another L ouisianataxpayer, subject

to the following conditions:

(i) _A singletransfer or sale may involve one or mor e transfer ees.

(i) Transferors and transferees shall submit to the department, in

writing, a notification of any transfer or sale of tax credits within thirty days

after thetransfer or sale of such tax credits which notice contains the amount

of theremainingtax credit balanceafter transfer, all tax identification numbers

for both transferor and transferee, the date of the transfer, the amount

transferred, the price paid by the transferee to the transferor, and any other

infor mation required by the department.
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(b) Failuretocomply with thisParagraph will result in thedisallowance

of thetax credit until the taxpayersarein full compliance.

(c) Thetransfer or sale of thiscredit does not extend thetimein which

thecredit can beused. Thecarry forward period for acredit that istransferred

or sold begins on the date on which the credit was originally ear ned.

(d) Totheextent that thetransferor did not haverightsto claim or use

the credit at the time of the transfer, the department shall either disallow the

credit claimed by the transferee or recaptur e the credit from the transferee.

E.(1) A qualified community development entity that seeksto have an

equity investment designated as a qualified equity investment and €ligible for

tax _credits under this Section shall apply to the department. The qualified

community development entity shall includeeach of thefollowingin or attached

to its application:

(a) Evidence of the applicant's certification as a qualified community

development entity. including evidencethat L ouisianaiscontained intheservice

area of the entity.

(b) A copy of the allocation agreement executed by an applicant, or its

controlling entity, and the Community Development Financial |nstitutions

Fund.

(c) A certificate executed by an executive officer of the applicant

attesting that the allocation agr eement remainsin effect and has not otherwise

been revoked or cancelled by the Community Development Financial

| nstitutions Fund.

(d) A description of the proposed amount, structure, and purchaser of

the qualified equity investment.

(e) Identifyinginformation for any entity that will earn tax creditsasa

result of the issuance of the qualified equity investment.

(f)_Examples of the types of qualified active low-income businesses in

which the applicant, its controlling entity, or affiliates of its controlling entity
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haveinvested under theFederal New MarketsTax Credit Program. Applicants

arenot required to identify qualified active low-income community businesses

in which they will invest when submitting an application.

(2) _Within thirty days after receipt of a completed application

containing the information set forth in Paragraph (1) of this Subsection,

including the deposit as required in Subsection (H) of this Section, the

department shall grant or _deny the application in full or in part. If the

department denies any part of the application, it shall inform the qualified

community development entity of the groundsfor the denial. If the qualified

community development entity providesadditional infor mation requir ed by the

department or_otherwise completes its application within fifteen days of the

noticeof denial, theapplication shall be consider ed completed asof theoriginal

date of thesubmission. If the gualified community development entity failsto

provide the information or complete its application within the fifteen day

period, the application remains denied and must be resubmitted in full with a

new submission date, and thedepar tment shall r efund theper for mancedeposit.

(3) If the application is granted, the department shall certify the

proposed equity investment as a qualified equity investment that is eligiblefor

tax creditsunder this Section, subject tothelimitationscontained in Paragraph

(5) of this Subsection. The department shall provide written notice of the

certification to the qualified community development entity. The notice shall

includethenamesof thoseentitieswhowill earn thecreditsand their respective

credit amounts. If thenamesof theentitiesthat aredligibleto utilizethecr edits

change due to a transfer of a qualified equity investment or an allocation

pur suant to Par agraph (D)(1), thequalified community development entity shall

notify the department of such change.

(4) The department shall certify qualified equity investments in the

order in which applications are received by the department. Applications

r eceived on thesameday shall bedeemed to havebeen r eceived simultaneously.
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For applications that are complete and received on the same day, the

department shall certify, consistent with remaining gualified eguity investment

capacity, the qualified equity investmentsin proportionate per centages based

upon the ratio of the amount of qualified eguity investment reguested in an

application to thetotal amount of qualified equity investmentsregquested in all

applicationsreceived on the same day.

(5) A total of onehundred twenty-fivemillion dollar sof qualified equity

investment authority shall be available for certification and allocation. The

department shall accept applications beginning on September 1, 2013, for

allocation and certification of up to sixty-two million five hundred thousand

dollars of qualified equity investments. The department shall accept

applicationsfor theremaining sixty-two million five hundred thousand dollars

of such authority beginning on September 1, 2014. If apending request cannot

be fully certified due to these limits, the department shall certify the portion

that may becertified unlessthe qualified community development entity elects

to withdraw itsreguest rather than receive partial certification.

(6) An approved applicant may transfer all or a portion of itscertified

qualified equity investment authority to its controlling entity or any qualified

community development entity that is controlled by or under common control

with the applicant, provided that the applicant provides the information

required in the application with respect to such transferee and the applicant

notifies the department of such transfer with the notice of receipt of the cash

investment set forth in Paragraph (7) of this Subsection.

(7) Within thirty days of the applicant r eceiving notice of certification,

thequalified community development entity or any transfer eeunder Par agraph

(6) of thisSubsection shall issuethequalified equity investment, receivecash in

the amount of the certified amount and designate an amount equal to the

certified amount as afederal qualified equity investment with the Community

Development Financial Institutions Fund. The qualified community
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development entity or transferee under Paragraph (6) of this Subsection shall

providethedepartment with evidence of thereceipt of the cash investment and

designation of the qualified equity investment as a federal qualified equity

investment within five business days after receipt. |f the qualified community

development entity or _any transferee pursuant to Paragraph (6) of this

Subsection does not receive the cash investment within thirty days following

r eceipt of thecertification notice, thecertification shall lapseand theentity may

not issuethe qualified equity investment without reapplying to the department

for certification. L apsed certificationsrevert back tothedepartment and shall

bereaissued, first, proratatoother applicantswhosequalified equity investment

allocations wer e reduced pursuant to Paragraph (4) of this Subsection and,

ther eafter, in accordance with the application process.

F. The department shall recapture, from the entity that claimed the

credit on areturn, thetax credit allowed pursuant tothis Section if either of the

following occur :

(1) Any amount of a federal tax credit available with respect to a

qualified equity investment that is eligible for _a credit under this Section is

recaptured under Section 45D of the Internal Revenue Code of 1986, as

amended. In such case, the department's recaptur e shall be proportionate to

the feder al recaptur e with respect to such qualified eguity investment.

(2) Theissuer failstoinvest an amount equal to one hundr ed per cent of

the purchase price of the qualified equity investment in qualified low-income

community investmentsin L ouisianawithin twelvemonthsof theissuanceof the

qualified equity investment and maintain such level of investment in qualified

low-income community investmentsin L ouisiana until thelast cr edit allowance

date for the qualified equity investment. For purposes of this Section, an

investment shall beconsidered held by an issuer even if theinvestment hasbeen

sold or repaid if theissuer reinvests an amount equal to the capital returned to

or recovered by theissuer fromtheoriginal investment, exclusiveof any profits
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realized, in another qualified low-income community investment within twelve

months of the receipt of such capital. Periodic amounts received during a

calendar year asrepayment of principal on aloan that isaqualified low-income

community investment shall betreated as continuously invested in a qualified

low-income community investment if the amounts are reinvested in another

qualified low-income community investment by the end of the following

calendar year as set forth in 26 CFR Sec. 1.45D-1. An issuer shall not be

required to reinvest capital returned from qualified low-income community

investments after the sixth anniversary of the issuance of the qualified equity

investment, the pr oceeds of which wer e used to makethe qualified low-income

community investment, and the qualified low-income community investment

shall be considered held by the issuer through the seventh anniversary of the

qualified equity investment's issuance.

G. Enforcement of the recapture provisions of Subsection F of this

Section shall be subject to a six month cure period. No recaptur e shall occur

until the qualified community development entity has been given notice of

noncompliance by the department and afforded six months from the date of

such noticeto curethe noncompliance.

H.(1) A qualified community development entity that seeksto have an

equity investment designated as a qualified equity investment and eligible for

tax credits pursuant to this Section shall pay a deposit in the amount of five

hundred thousand dollarsto the department for deposit in the New M arkets

per for mance guar antee account, which is hereby established. The entity shall

forfeit the deposit in its entirety if either:

(a) The qualified community development entity and all transferees

pursuant to Paragraph (E)(6) of this Section fail to issue the total amount of

qualified equity investmentscertified by thedepartment and receivecash in the

total amount certified under Paragraph (E)(5) of this Section within the time

period set forth in Paragraph (E)(7) of this Section.
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(b) The qualified community development entity or any transferee

pursuant to Paragraph (E)(6) of this Section that issues a qualified equity

investment certified pursuant to this Section fails to meet the investment

requirement under Paragraph (F)(2) of this Section by the second credit

allowancedateof such benefit of thesix month cureperiod established pur suant

to Subsection G of this Section.

(2) The deposit required by Paragraph (1) of this Subsection shall be

deposited with the department and held in the New Markets performance

quar antee account until such time as compliance with the provisions of this

Subsection shall havebeen established. Thequalified community development

entity may request areturn of thedeposit from the department no earlier than

thirty days after having met all the requirements of Paragraph (1) of this

Subsection. Thedepartment shall havethirty daysto comply with such request

or_give notice of honcompliance.

[.(1) Thedepartment shall issue letter rulings regarding the tax credit

program authorized under and subject to thetermsand conditionsset forth in

this Section, subject to the terms and conditions set forth in this Section.

(2) Thedepartment shall respond to arequest for aletter rulingwithin

sixty days of receipt of such request. The applicant may provide a dr aft letter

ruling for the department's consideration. The applicant may withdraw the

request for aletter ruling, in writing, prior to theissuance of theletter ruling.

Thedepartment may refusetoissuealetter ruling for good cause, but shall list

the specific reasonsfor refusing toissuetheletter ruling. Good causeincludes

but isnot limited to:

(a) The applicant requests the department to determine whether a

statuteis constitutional or aregulation islawful.

(b) Therequest involves a hypothetical situation or alter native plans.

(c) Thefactsor issues presented in thereguest are unclear, over broad,

insufficient, or otherwise inappropriate as a basis upon which to issue a letter
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ruling.

(d) Theissueiscurrently being considered in arulemaking procedur e,

contested case, or other agency or judicial proceeding that may definitely

resolvetheissue.

(3) Letter rulingsshall bind thedepartment and thedepar tment'sagents

and their successor suntil such timeastheentity or itsshareholders, members,

or partners, asapplicable, claim all of such creditson aL ouisianatax return or

report, subject to the terms and conditions set forth in properly published

regulations. Theletter ruling shall apply only to the applicant.

(4) Inrendering letter rulings and making other deter minations under

this Section, to the extent applicable, the department shall look to Section 45D

of the Internal Revenue Code of 1986, as amended, and the rules and

regulationsissued thereunder for guidance.

J.(1) Anentity claiming acredit pursuant to this Section isnot requir ed

to pay any additional retaliatory tax levied by R.S. 22: 836 asar esult of claiming

that credit.

(2) In addition tothe exclusion in Paragraph (1) of this Subsection, it is

theintent of this act that an entity claiming a cr edit pursuant to this Section is

not requir ed to pay any additional tax that may ariseasar esult of claimingthat

credit.

K.(1) Qualified community development entities that issue qualified

equity investments shall submit areport to thedepartment within thefirst five

businessdaysafter thefirst anniversary of theinitial credit allowancedatethat

provides documentation as to the investment of one hundred percent of the

purchase price in qualified low-income community investments in qualified

active low-income community businesses located in Louisiana. Such report

shall include:

(a) A bank statement of such qualified community development entity

evidencing each qualified low-income community investment.
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(b) Evidence that such businesses was a qualified active low-income

community business at the time of such qualified low-income community

investment.

(2) Thereafter, thequalified community development entity will submit

an annual report to the department within forty-five days of the beginning of

thecalendar year duringthecomplianceperiod. No annual report shall bedue

prior to thefirst anniversary of theinitial credit allowance date. The report

shall include but isnot limited to the following:

(a) Number of employment positionscreated and retained asaresult of

qualified low-income community investments.

(b) Average annual salary of positions described in Subparagraph (a)

of this Par agr aph.

(3) _The gualified community development entity is not required to

provide the annual report set forth in Paragraph (2) of this Subsection for

qualified low-income community investments that have been redeemed or

repaid.

L.(1) Thedepartment may promulgaterulestoimplement theprovisions

of this Section.

(2) Thedepartment shall issueall formsand noticesreguired her eunder

in accordance with the provisions of this Section.

M. The provisions of this Section shall apply only to tax returns or

reportsoriginally dueon or after January 1, 2014.

The original instrument and the following digest, which constitutes no part
of the legidlative instrument, were prepared by Danielle Doiron.

DIGEST

Present law taxes insurers based on the amount of premiums, called a"premium tax".

Proposed law creates the Louisiana New Markets Jobs Act which provides an income tax
credit against the premium tax liability for any entity which makes an investment of private
capital into a "qualified community development entity” (QCDE or "entity") located in
Louisiana. The QCDE must have at least 100% of its cash purchase price used by the issuer
to make "qualified low-income community investments' in "qualified active low-income
community businesses' located in the state.
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Thetax credit isequal to 0% of the purchase price of the " qualified equity investment” [QEI]
for thefirst two years and 10% of the purchase price for the next four years. Thetotal of all
such credits taken cannot exceed the entity's state premium tax liability for the tax year for
which the credit is claimed; however, any credits that are not used are carried forward for
up to 10 years. A total of $125,000,000 of QEI investment authority is available for
certification and alocation by the Department of Insurance. The department is required to
accept applications beginning September 1, 2013, for allocation of up to $62,500,000.00 of

QEI.

"Qualified equity investment” [QEI or "investment”] is defined as an equity investment in
a "qualified active low-income community business' (QALICB or "business") that meets
certain criteria. A business is considered a QALICB for the duration of the qualified
community development entity's investment in, or loan to, the business if the entity
reasonably expects, at the time it makes the investment or loan, that the business will
continue to satisfy the requirements for being a qualified active low-income community
business throughout the entire period of the investment or loan.

Proposed law provides several definitions, including a"qualified community devel opment
entity” (QCDE or "entity") to mean that which is ascribed in Section 45D of the Internal
Revenue Code. Under federal law, a QALICB is defined as a business located in either a
census tract with a poverty rate of at least 20% or a census tract with a median income that
does not exceed 80% of the benchmark median income. QCDE are privately managed
investment entities that have received New Market Tax Credit allocation authority.

Proposed law providesthat the premium tax credits earned by partnerships, limited liability
companies, S-corporations, or other pass through entities can be allocated to the partners,
members, or shareholders of such entities and provides that any unclaimed tax credits are
transferable to one or more transferees.

Proposed law providesthat a QCDE entity seeking to have an equity investment designated
as a QEIl investment must apply to the Department of Insurance (department) in an
application for certification. Proposed law requires the department to grant or deny such
application by a QCDE entity within 20 days after receipt. Further requires the department
to inform such entity of the groundsfor denial of any part of the application, extending such
entity the right to provide additional information or to complete its application within 15
days of notice of the denial.

Proposed law requires the department to certify QEI investments in the order in which the
applications are received by the department.

Proposed law requires QCDE entities or their transfereesto issue the QEI investment within
30 days of receiving notice of certification. Further requiresthe entities or their transferees
to provide the department with evidence of the receipt of the cash investment and the
designation of theinvestment within five business days after receipt. Proposed law provides
that in the event that a QCDE entity or its transferee does not receive the cash investment
within 30 days of receipt of the certification notice, the certification lapses.

Proposed law further requires the department to recapture the tax credit from the entity that
claimed such tax credit following the occurrence of either of the following events:

Q) Any amount of afederal tax credit available with respect to a QEI investment that
is eligible for a credit under proposed law is recaptured under Section 45D of the
Interna Revenue Code, as amended. Proposed law requires the department's
recapture to be proportionate to the federal recapture.

2 Theissuer failsto invest an amount equal to 100% of the purchase price of the QEI
investment in aQLICI investment in Louisianawithin 12 months of the issuance of
the QEI investment and to further maintain such level of investment until the last
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credit allowance date for the qualified equity investment.

Proposed law provides for a six month cure period before the department recaptures an
entity's credits. A recapture can only occur after the entity has been given notice of
noncompliance and six months from the date of such notice to cure such noncompliance.

Proposed law requires any QCDE entity seeking to have an equity investment qualified must
pay a $500,000 deposit to the department for deposit in the New Markets performance
guarantee account. Proposed law requires the department to hold the $500,000 deposit in
the New Markets performance guarantee account until such time as the entity meets
compliance standards set forth by proposed law. Further allowsthe entity to request areturn
of such deposit after 30 days of meeting compliance requirements.

Proposed law requires the department, upon request, to issue letter rulings regarding the tax
credit program. Further requires the department to seek guidance from Section 45D of the
Internal Revenue Code of 1986 inissuing such letter rulings and to respond to such requests
within 60 days.

Proposed law requires QCDE entities that issue QEI investments to submit a report to the
department within the first five business days after the first anniversary of the initial credit
allowance date. Such report must provide documentation as to the investment of 100% of
the purchase price in QLICI investments in a QALICB businesses located in Louisiana.
Proposed law further requires the entity to submit an annual report to the department within
45 days of the beginning of the calendar year for the compliance period. The report must
include the number of employment positions created and retained as a result of the
investments and the average annual salary of such positions.

Proposed |aw authorizes the department to promulgate rulesto implement the provisions of
proposed |aw.

Proposed law appliesto tax returns or reports originaly due on or after January 1, 2014.

(AddsR.S. 22:832.1)
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