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SLS 14RS-586 ORIGINAL

Regular Session, 2014
SENATE BILL NO. 519

BY SENATOR MARTINY

INSURANCE POLICIES. Provides with respect to service provider contracts. (8/1/14)

AN ACT
To enact Subpart L-1 of Part | of Chapter 2 of Title 22 of the Louisiana Revised Statutes of
1950, to be comprised of R.S. 22:375.1 through 375.12, rel ative to service contracts;
to providefor definitions; to providefor rights, responsibilities, and duties of service
contract providers; to providefor disclosures; to provide for reimbursement insurers
and insurance policies; to provide for recordkeeping; to provide for enforcement; to
provide relative to conflict with other laws; and to provide for related matters.
Be it enacted by the Legidature of Louisiana
Section 1. Subpart L-1 of Part | of Chapter 2 of Title 22 of the Louisiana Revised
Statutes of 1950, comprised of R.S. 22:375.1 through 375.12, is hereby enacted to read as
follows:

SUBPART L-1. SERVICE CONTRACTS

§375.1. Scope and purpose

A. The purpose of this Subpart isto create a legal framework within

which certain servicecontractsaredefined, sold, and regulated in thisstate. To

the extent of any conflict with the framework for motor vehicle breakdown

insurerscontained in Subpart L of thisPart, theprovisionsof thisSubpart shall
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control. Service contracts, as defined herein, shall beregulated exclusively by

this Subpart and shall not otherwise be subject to the provisions of this Title.

B. The provisions of this Subpart shall not apply to:

(1) Warranties as defined in the Magnuson-Moss Warranty Act, 15

U.S.C. 2301 et. seq.

(2) Maintenance agr eements.

(3) Warranties, servicecontracts, or maintenanceagr eementsoffered by

public utilitieson their transmission devicesto the extent they arerequlated by

the Public Service Commission.

(4) Service contracts sold or offered for sale to persons other than

consumer's.

(5) Service contracts on tangible property wher e the tangible property

for which the service contract is sold has a purchase price of one hundred

dollars or less, exclusive of salestax.

(6) Home service contractsregulated pursuant to R.S. 22:1806.1 et seq.

and contracts or other instruments exempted thereunder.

(7) Vehicle protection product warranties regulated pursuant to R.S.

32:1271 et seg. and contracts or other instruments exempted ther eunder.

C. Motor vehicle manufacturers service contractson the motor vehicle

manufacturers products need only comply with R.S. 22:375.3(G), 375.5(A),

375.5(D) - (L), 375.6, and 375.10. Motor vehicle manufacturers are exempt

from thereqgistration requirement of R.S. 22:375.3(D).

D. The types of agreementsreferred to in Subsections B and C of this

Section, and service contr actsgover ned pursuant tothisSubpart arereqgulated

exclusively by this Subpart and are exempt from all other provisions of this

Title.

8375.2. Definitions

Asused in this Subpart, the following ter ms have these meanings:

(1) "Administrator" means the person who is responsible for the
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administration of the service contracts or the service contr acts plan or who is

responsible for any submission required by this Subpart.

(2) " Commissioner" meansthe commissioner of insurance.

(3) _"Consumer" means a natural person who buys, other than for

purposes of resale, any tangible personal property that is distributed in

commer ceand that isnormally used for per sonal, family, or household pur poses

and not for business or resear ch purposes.

(4) " M aintenance agr eement”" meansa contr act of limited dur ation that

provides for scheduled maintenance only and does not include repair or

replacement.

(5) "Motor vehicle manufacturer" means a person that:

(a) Manufactures or produces motor vehicles and sells motor vehicles

under its own name or labdl.

(b) Is a wholly owned subsidiary of a person who manufactures or

produces motor vehicles.

(c) Is a corporation that owns one hundred percent of a person who

manufactures or produces motor vehicles.

(d) Does not manufacture or produce motor vehicles, but sells motor

vehiclesunder thetrade nameor label of another per son who manufactur esor

produces motor vehicles.

(e) Manufactures or produces motor vehicles and sells such motor

vehiclesunder thetrade nameor label of another per son who manufactur esor

produces motor vehicles.

(f) Does not manufacture or produce motor vehicles but, pursuant to a

written contract, licenses the use of itstrade name or |label to another person

who manufacturesor producesmotor vehiclesor that sellsmotor vehiclesunder

thelicensor'strade name or label.

(6) " Nonoriginal manufacturer's parts' means r eplacement parts not

madefor or by the original manufacturer of the property, commonly referred
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to as" after market parts.”

(7) "Person" means an individual, partnership, corporation,

incorporated or unincor porated association, joint stock company, reciprocal,

syndicate, or any similar entity or combination of entities acting in concert.

(8) "Premium"” means the consideration paid to an insurer for a

reimbur sement insur ance policy.

(9) " Provider" means a person who is contractually obligated to the

service contract holder under the ter ms of the service contr act.

(10) " Provider fee" meanstheconsider ation paid for a service contract.

(11) " Reimbursement insurance policy” means a policy of insurance

issued to aprovider either to providereimbursement totheprovider under the

terms of theinsured service contractsissued or sold by the provider or, in the

event of the provider's nonperformance, to pay on behalf of the provider all

cover ed contractual obligationsincurred by theprovider under thetermsof the

insured service contractsissued or sold by the provider.

(12) " Servicecontract" meansa contract or agreement for a separately

stated consider ation for a specificduration to perform therepair, replacement,

or maintenance of personal property, including a motor vehicle, or to provide

indemnification for therepair, replacement, or maintenancefor theoper ational

or_structural failure of such property due to a defect in _materials or

wor kmanship, accidental damagefrom handling, or nor mal wear and tear, with

or without additional provisions for incidental payment of indemnity under

limited cir cumstancesincludingbut not limited totowing, r ental and emer gency

road service, and road hazard protection. A service contract may provide for

the repair, replacement, or maintenance of personal property for damage

resulting from power surges or interruption. " Service contract" also includes

acontract or agreement sold for a separ ately stated consider ation for a specific

duration that provides one or more of the following:

(a) The repair or replacement, or indemnification for the repair or
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replacement, of amotor vehiclefor the operational or structural failureof one

or more parts or systems of the motor vehicle brought about by the failur e of

an additive product or system to perform asrepresented.

(b) The repair or replacement of tires or wheels on a motor vehicle

damaged asar esult of cominginto contact with road hazar dsincluding but not

limited to potholes, rocks, wood debris, metal parts, glass, plastic, curbs, or

composite scraps.

(c) Theremoval of dents, dings, or creases on a motor vehicle that can

be repaired using the process of paintless dent removal without affecting the

existing paint finish and without replacing vehicle body panels, sanding,

bonding, or painting.

(d) Therepair of small motor vehicle windshield chipsor cracksor the

replacement of a windshield that cannot be repair ed.

(e) Therepair or replacement of motor vehicle key fobs and remote

access devices.

(f) Such other benefitsasthe commissioner may deem suitablefor offer

in the form of a service contract to the extent not inconsistent with this

definition.

(13) " Servicecontr act holder" or " contract holder"” meansaper son who

isthe purchaser or holder of a service contract.

(14) "Warranty" means a warranty made solely by the manufacturer,

importer, or seller of property or services without consideration, that is not

negotiated or separ ated from thesaleof theproduct and isincidental tothesale

of the product, that guar antees indemnity for defective parts, mechanical or

electrical breakdown, labor, or other remedial measures, such as repair or

replacement of the property or repetition of services.

8375.3. Requirementsfor doing business

A. A provider may, but isnot required to, appoint an administrator or

other designee to beresponsible for any or all of the administration of service
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contracts and compliance with this Subpart.

B. Service contracts shall not beissued, sold, or offered for salein this

stateunlesstheprovider hasprovided to the service contr act holder both of the

following:

(1) A receipt for, or other written evidenceof, thepur chaseof theservice

contract.

(2) A copy of the service contract, within a reasonable period of time

from the date of purchase.

C. A provider shall providea consumer with a complete sample copy of

the service contract terms and conditions prior to the time of sale upon a

reguest from the consumer. A provider may comply with this Subsection by

providing the consumer with a complete sample copy of the terms and

conditions or by directing the consumer to a website containing a complete

sample of the ter ms and conditions of the service contr act.

D.(1) Each provider of service contracts sold in this state shall file a

registration with the commissioner consisting of the provider's name, full

corpor ate addr ess, telephone number, and contact per son and shall designate

aperson in this state for service of process.

(2) Each provider shall pay to the commissioner afeein the amount of

two hundred dollars upon initial registration and every year thereafter. Said

registration need only be updated by written notification to the commissioner

if material changes occur in theregistration on file.

(3) Each provider of service contracts covering motor vehicles shall

deposit with, or for thebenefit of, theinsur ance commissioner securitieswhich

at all times shall have a value of not less than one hundred fifty thousand

dollars.

(a) For purposes of this Section, the securities which may be used as a

deposit shall be cash, certificates of deposit purchased from a financial

institution licensed to conduct business in the state of L ouisiana, bonds of the
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state of Louisiana or_any of its political subdivisions, or bonds of the United

States gover nment.

(b) In lieu of the deposit of securities required by this Section, the

provider may filewith thecommissioner asurety bond in thereguired amount.

The bond shall beissued by a surety insurer authorized to do businessin the

state of L ouisiana, shall befor the same purpose asthe deposit in lieu of which

it isfiled, and shall be subject to the approval of the commissioner. No such

bond shall be cancelled or subject to cancellation unless thirty days written

noticeis given to the commissioner.

(c) If therequired deposit ismadein theform of bondsor certificates of

deposit, they shall beirrevocably pledged to the commissioner; however, any

interest ear ned on such securities shall bethe property of the provider.

(d) Each deposit or surety shall be maintained unimpaired,

unencumbered, and pledged to the commissioner until such time as all

outstanding servicecontractsin L ouisianahaveruntheir full term and expired.

It istheintent of this Paragraph that thedeposit or surety remain fully in force

until such timeasall of theprovider'sobligationstotheservicecontract holders

arefulfilled.

(e) Thedeposit or surety required by thisParagraph may from time-to-

time be substituted with other acceptable securities, or surety bond, subject to

the approval of the commissioner.

(f)_ A person previoudy licensed as a vehicle mechanical breakdown

insurer under R.S. 22:361 et seq., shall beper mitted to utilizeitsexisting deposit

to meet therequirements of this Paragraph.

(g) A provider of service contracts for property other than motor

vehicles, who doesnot provide service contractsfor motor vehicles, shall not be

subject to the deposit requirement of this Paragraph.

E.Inorder toassurethefaithful performanceof aprovider'sobligations

to its contract holders, each provider shall be responsible for complying with

Page 7 of 19
Coding: Words which are struek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 14RS-586 ORIGINAL

SB NO. 519

the requir ements of one of the following Par agraphs:

(1) Insureall service contractsunder arembur sement insurance policy

issued by aninsurer licensed, reqister ed, or otherwiseauthorized todobusiness

in this state, and either:

(a) At the time the policy is filed with the commissioner, and

continuously ther eafter satisfy both of the following:

(i) Maintain surplus asto policyholders and paid-in capital of at least

fifteen million dollars.

(ii) Annually file copiesof theinsur er'sfinancial statements, its National

Association of I nsurance Commissioners (NAIC) Annual Statement, and the

actuarial certification required by and filed in theinsurer's state of domicile.

(b) At the time the policy is filed with the commissioner, and

continuously ther eafter satisfy all of the following:

(i) Maintain surplusasto policyholders and paid-in capital of lessthan

fifteen million dollars but no less than ten million dollars.

(ii) Demonstratetothesatisfaction of thecommissioner that thecompany

maintains aratio of net written premiums, wherever written, to surplus asto

policyholder s and paid-in capital of not greater than thr ee-to-one.

(iii) Annually files copies of theinsurer's audited financial statements,

its NAIC Annual Statement, and the actuarial certification required by and

filed in theinsurer's state of domicile.

(2)(a) Maintain a funded reserve account for its obligations under its

contractsissued and outstandingin thisstate. Ther eservesshall not belessthan

forty percent of grossconsider ation received, lessclaimspaid, on thesaleof the

service contract for all in-for ce contracts. Thereserve account shall be subject

to examination and review by the commissioner.

(b) Inaddition tothedeposit or bond required by Par agraph D(3) of this

Section, placein trust with thecommissioner afinancial security deposit having

a value of not less than five percent of the gross consider ation received, less
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claims paid, on the sale of the service contract for all service contracts issued

and in for ce, but not lessthan twenty-fivethousand dollar s, consisting of one of

thefollowing:

(i) A surety bond issued by an authorized surety.

(ii) Securities of the type dligible for deposit by authorized insurersin

this state.
(iii) Cash.

(iv) A letter of credit issued by a qualified financial institution.

(v) Another form of security prescribed by regulations issued by the

commissioner.

(3)(a) I ndividually, or together with its parent company, maintain a net

worth or stockholders equity of one hundred million dollars.

(b) Upon request, providethecommissioner with acopy of theprovider's

or theprovider's parent company's most recent Form 10-K or Form 20-F filed

with the Securities and Exchange Commission (SEC) within the last calendar

vear, or if the company does not file with the SEC, a copy of the company's

audited financial statements, showing a net worth of theprovider or its parent

company of at least one hundred million dollars. If the provider's parent

company's Form 10-K, Form 20-F, or financial statementsarefiled to meet the

provider'sfinancial stability requirement, then the par ent company shall agree

to guar anteetheobligationsof theprovider relating to servicecontractssold by

the provider in this state.

F. Except for therequirements specified in Subsections D and E of this

Section, no other financial security reguirements shall be imposed by the

commissioner for service contract providers.

G.(1) Service contracts shall requirethe provider to permit the service

contract holder toreturn theservice contract within twenty daysof thedatethe

service contr act was mailed to the service contr act holder or within ten days of

delivery if the service contr act isdeliver ed to the service contract holder at the
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timeof saleor within alonger timeperiod per mitted under the servicecontract.

Upon return of the service contract to the provider within the applicable time

period, if noclaim hasbeen made under the service contract prior toitsreturn

totheprovider, theservice contract isvoid and theprovider shall refund tothe

service contract holder, or credit to the account of the service contract holder,

the full purchase price of the service contract. The right to void the service

contract provided in this Subsection isnot transfer able and shall apply only to

the original service contract purchaser, and only if no claim has been made

prior toitsreturn to the provider. A ten percent penalty per month shall be

added toarefund that isnot paid or credited within forty-fivedaysafter return

of the service contract to the provider.

(2) Subseqguent to the time period specified in Paragraph (1) of this

Subsection or if a claim has been made under the service contract within that

time period, a service contr act holder may cancel the service contract and the

provider shall refund to the contract holder one hundred percent of the

unearned pro rata provider fee less any claims paid. A reasonable

administr ativefee may be charged by the provider not to exceed ten per cent of

thegrossprovider feepaid by theservicecontr act holder or twenty-fivedollars,

whichever isgreater.

H.(1) Provider feescollected on service contracts shall not be subject to

premium taxes.

(2) Premiums for reimbursement insurance policies shall be subject to

all applicabletaxesincluding premium taxes.

|. Except for theprovider registration requirementsin Subsection D of

this Section, providersand related service contract sellers, administr ator s, and

other personsmarketing, salling, or offeringto sall servicecontr actsar e exempt

from any licensing requirements of this Title.

J. Themarketing, sale, offering for sale, issuance, making, proposing to

make, and administr ation of servicecontractsby providersand related service
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contract sellers, administrators, and other persons shall be exempt from all

other provisions of thisTitle.

8375.4. Required disclosures; reimbur sement insurance policies

A. Reimbur sement insur ance policiesinsuring service contractsissued,

sold, or offered for salein L ouisiana shall statethat theinsurer that issued the

reimbur sement insurance policy shall either reimburse or pay on behalf of the

provider any covered sums the provider is legally obligated to pay or, in the

event of the provider's nonperformance, shall provide the service which the

provider islegally obligated to perform according to theprovider'scontractual

obligations under the service contractsissued or sold by the provider.

B. In the event any covered service is not provided by the service

contract provider within sixty days of proof of loss by the service contract

holder, the contract holder is entitled to apply directly to the reimbursement

insur ance company.

8375.5. Required disclosur e; service contracts

A. Service contracts marketed, sold, offered for sale, issued, made,

proposed to be made, or administered in this state shall bewritten, printed, or

typed in clear, under standable lanquage that iseasy to read, and shall disclose

the requirements set forth in this Section, as applicable.

B. Each service contract insured under a reimbursement insurance

policy pursuant toR.S. 22:375.3(E)(1) shall contain astatement in substantially

thefollowingform: " Obligationsof theprovider under thisservicecontract are

insured under a servicecontract reimbur sement insurancepolicy." Theservice

contract shall also state the name and address of theinsurer.

C. Each service contract not insured under areimbursement insurance

policy pursuant toR.S. 22:375.3(E)(1) shall contain astatement in substantially

thefollowingform: " Obligationsof theprovider under thisservicecontract are

backed by thefull faith and credit of the provider."

D. Each servicecontract shall statethenameand addr essof theprovider
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and shall identify any administrator if different from the provider, the service

contract seller, and the servicecontr act holder totheextent that thenameof the

service contract holder has been fur nished by the service contract holder. The

identities of such parties are not required to be preprinted on the service

contract and may be added to the service contract at thetime of sale.

E. Each service contract shall state the total purchase price and the

terms under which the service contract is sold. The purchase price is not

reguired to be preprinted on the service contract and may be negotiated at the

time of salewith the service contract holder.

F. Each service contract shall state the existence of any deductible

amount, if applicable.

G. Each service contract shall specify the merchandise and servicesto

be provided and any limitations, exceptions, or exclusions.

H. Each servicecontr act coveringautomobilesshall statewhether theuse

of the nonoriginal manufacturer's partsis per missible.

|. Each service contract shall state any restrictions governing the

transferability of the service contract, if applicable.

J. Each service contract shall statetheter ms, restrictions, or conditions

governing cancellation of the service contract prior to the termination or

expiration date of the service contract by either the provider or the service

contract holder. Theprovider of theservice contr act shall mail awritten notice

to the contract holder at thelast known addr ess of the service contract holder

contained in therecords of the provider at least fivedays prior to cancellation

by the provider. Prior noticeis not required if the reason for _cancellation is

nonpayment of the provider fee, a material misrepresentation by the service

contract holder totheprovider, or asubstantial breach of dutiesby the service

contract holder relating to the covered product or itsuse. Thenotice shall state

the effective date of the cancellation and the reason for the cancellation. If a

service contract is cancelled by the provider for a reason other than
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nonpayment of theprovider fee, theprovider shall refund tothecontract holder

onehundr ed per cent of theunearned prorataprovider fee, lessany claimspaid.

A reasonable administrative fee may be charged by the provider not to exceed

ten percent of the gross provider fee paid by the service contract holder or

twenty-five dollar s, whichever is greater.

K. Each service contract shall set forth all of the obligations and duties

of the service contract holder, such asthe duty to protect against any further

damage and any requirement to follow an owner's manual.

L. Each service contr act shall state whether or not the service contr act

provides for or excludes consequential damages or preexisting conditions, if

applicable. Service contracts may, but are not required to, cover damage

resulting from rust, corrosion, or damage caused by noncovered parts or

systems.
8375.6. Prohibited acts

A. A provider shall not use in its name the words "insurance',

"casualty", "surety", "mutual", or _any other words descriptive of the

insurance, casualty, or surety business nor shall the provider use a name

deceptively similar to the name or description of any insurance or surety

corporation, or to the name of any other provider. The word " guaranty" or

similar word may be used by a provider. This Subsection shall not apply to a

company that was using any of the prohibited lanquagein itsnameprior tothe

effective date of this Subpart. However, a company using the prohibited

language in its name shall include in its service contracts a statement in

substantially the following form: "This agreement is not an insurance

contract.”

B. A provider or itsrepresentative shall not in its service contracts or

literaturemake, per mit, or causeto bemade any false or misleading statement,

or deliberately omit any material statement if theomission would beconsider ed

misleading.
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C. A person, such as a bank, savings and loan association, lending

institution, manufacturer, or _seller of any product, shall not require the

pur chase of a servicecontr act asa condition of aloan or acondition for thesale

of any property.

D. A motor vehicle service contract provider or itsrepresentative shall

not, directly or indirectly, represent in any manner, whether by written

solicitation or telemarketing, a false, deceptive, or misleading statement with

respect to any of thefollowing:

(1) Theprovider's affiliation with a motor vehicle manufacturer.

(2) Theprovider's possession of infor mation regarding a motor vehicle

owner'scurrent motor vehicle manufacturer'soriginal equipment war ranty.

(3) The expiration of a motor vehicle owner's current motor vehicle

manufacturer's original equipment warranty.

(4) A requirement for the motor vehicle owner to register for a new

motor vehicle service contract with theprovider in order to maintain cover age

under the motor vehicle owner's current motor vehicle service contract or

manufacturer's original equipment warranty.

8375.7. Recordkeeping requirements

A.(1) The provider shall keep accurate accounts, books, and records

concerning transactions regulated under this Subpart.

(2) The provider's accounts, books, and records shall include all of the

following:

(a) _Copies of each type of service contract sold.

(b) The name and address of each service contract holder to the extent

that the name and addr ess have been fur nished by the service contr act holder.

(c) A list of the locations wher e service contracts are mar keted, sold, or

offered for sale.

(d) Written claims files which shall contain at least the dates and

descriptions of claimsrelated to the service contr acts.
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(3) Except asprovided in Subsection B of this Section, theprovider shall

retain all recordsrequired tobemaintained by this Section for at least one year

after the specified period of coverage has expir ed.

(4) The records reguired under this Subpart may be, but are not

required to be, maintained on _a computer disk or other recordkeeping

technology. If the records are maintained in other than hard copy, the

r ecor dkeeping technology shall have the capacity to produce a legible hard

copy of any record at the request of the commissioner.

B. A provider discontinuing business in this state shall maintain its

records until it furnishes the commissioner satisfactory proof that it has

dischar ged all obligationsto contract holdersin this state.

8375.8. Cancdllation of reimbur sement insurance policy

An insurer that issued a reimbursement insurance policy shall not

terminate the policy until a notice of termination in accordance with R.S.

22:1267 has been mailed or delivered to the commissioner. Theter mination of

arembursement insurancepolicy shall not reducetheissuer'sresponsbility for

service contractsissued by providersprior to the date of the termination.

8375.9. Obligation of reimbur sement insurance policy insurers

A. Insurersissuing reimbursement insurance to providers are deemed

tohaver eceived thepremiumsfor such insur anceupon thepayment of provider

fees by consumersfor service contractsissued by such insured providers.

B. This Subpart shall not prevent or limit the right of an insurer that

issued are mbursement insurancepolicy to seek indemnification or subr ogation

against a provider if theissuer paysor isobligated to pay the service contr act

holder sumsthat the provider was obligated to pay pursuant to the provisions

of the service contract.

8375.10. Enforcement provisions

A. The commissioner may conduct examinations of providers,

administrators, insurers, or_other persons to enforce the provisions of this
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Subpart and to protect servicecontr act holder sin thisstate. Upon r equest of the

commissioner, the provider shall make available to the commissioner all

accounts, books, and recor ds concer ning service contracts sold by theprovider

that are necessary to enable the commissioner to reasonably determine

compliance or noncompliance with this Subpart.

B. The commissioner may take any action necessary or appropriate to

enforcethe provisions of this Subpart and the commissioner'sregulations and

ordersand to protect service contract holdersin this state.

(1) If a provider has violated this Subpart or the commissioner's

regulations or orders, the commissioner may issue an order directing to that

provider to cease and desist from committing such violations, may issue an

order prohibiting a service contract provider from selling or offering for sale

service contractsin violation of this Subpart, or may issue an order imposing

a civil penalty on that provider, or any combination of the foregoing, as

applicable.

(a) A person agarieved by an order issued under this Paragraph may

reguest a hearing before the commissioner. The hearing request shall befiled

with the commissioner within twenty days of the effective date of the

commissioner'sorder.

(b) If ahearingisrequested, an order issued by the commissioner under

this Paragraph shall be suspended from the original effective date of the order

until completion of the hearing and final decision of the commissioner.

(c) At thehearing, theburden shall be on thecommissioner to show why

theorder issued pursuant to this Paragraph isjustified. The provisions of R.S.

22: 2191 et seq. shall apply to a hearing requested under this Paragraph.

(2) The commissioner may bring an action in any court of competent

jurisdiction for an injunction or other appropriaterelief to enjoin threatened

or_existing violations of this Subpart or of the commissioner's orders or

regulations. An action filed under this Par agraph may also seek restitution on
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behalf of persons aggrieved by a violation of this Subpart or orders or

regulations of the commissioner.

(3) A person whoisfound to haveviolated this Subpart, or any order or

regulation of the commissioner may be assessed a civil penalty, in an amount

determined by the commissioner, of not more than five hundred dollars per

violation and not more than ten thousand dollars in the agaregate for all

violations of a similar nature. For purposes of this Section, violations shall be

of a Smilar nature if the violation consists of the same or similar course of

conduct, action, or _practice, irrespective of the number of times the act,

conduct, or practice which is determined to be a violation of this Subpart

occurred.

8375.11. Effectiveness

A person engaged in the service contract business, as a provider or

otherwise, in this state on or before the effective date of this Subpart, who

submits an application for registration as a provider pursuant to this Subpart

within thirty daysafter thecommissioner makestheapplication available, may

continue to engage in business as a provider in this state until final agency

action istaken by the commissioner regarding thereqgistration application and

all rightsto administrative judicial review have been exhausted or expired.

8375.12 Conflictswith other laws

To the extent any provision of this Subpart conflicts with any other

provision of law, including Subpart L of thisPart, theprovision of this Subpart

shall control.

The original instrument and the following digest, which constitutes no part
of the legidlative instrument, were prepared by Cheryl Horne.

DIGEST

Martiny (SB 519)

Proposed law defines a service contract as a contract or agreement to perform the repair,
replacement, or maintenance of personal property, including a motor vehicle, or
indemnification for therepair, replacement, or maintenance for the operational or structural
failure of such property due to a defect in materials or workmanship, accidental damage
from handling, or normal wear and tear.
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Proposed law provides for a legal framework within which certain service contracts are
defined, sold, and regulated in the state. Excludes the following from proposed law:

Q) Warranties as defined in federal law.
2 Maintenance agreements.

3 Warranties, service contracts, or maintenance agreements offered by public utilities
on their transmission devices to the extent regulated by the PSC.

4 Service contracts sold or offered for sale to persons other than consumers.

) Service contracts on tangible property where the tangible property for which the
service contract is sold has a purchase price of $100.00 or less.

(6) Home service contracts regulated by Department of Insurance.
() Vehicle protection product warranties.

Proposed law requires the provider of service contracts to submit areceipt for the purchase
of the service contract and a copy of the service contract to the service contract holder.
Requires each provider to file a registration with the commissioner consisting of the
provider's name, full corporate address, telephone number, and a person for service of
process. Requires the provider of a motor vehicle service contract to deposit securities
which at al times shall have a value of not less than $150,000 or a surety bond with the
insurance commissioner.

Proposed law requires reimbursement insurance policies insuring service contracts to
disclose that the insurer that issued the reimbursement insurance policy shall either
reimburse or pay any covered sums the provider is legally obligated to pay or, in the event
of nonperformance, shall provide the obligated service. Requires service contracts insured
under a reimbursement insurance policy to contain a statement that reads substantially:
"Obligations of the provider under this service contract areinsured under a service contract
reimbursement insurance policy.” Requires service contracts not insured under a
reimbursement policy to contain a statement that reads substantially: "Obligations of the
provider under this service contract are backed by the full faith and credit of the provider."

Proposed law prohibits the use of words descriptive of the insurance, casualty, or surety
business or use of a name deceptively similar to the name or description of any insurance
or surety corporation. Prohibits a provider from making any false or misleading statement
or deliberately omitting any material statement if the omission would be considered
misleading. Prohibits an insurer that issued a reimbursement policy from terminating a
policy until a notice of termination has been mailed or delivered to the commissioner.

Proposed law permits the commissioner to conduct examinations of providers,
administrators, insurers, or other persons to enforce the provisions of proposed law.
Requires the provider to make available to the commissioner all books, accounts, and
records concerning service contracts.

Proposed law permits the commissioner to take one or a combination of all the following
actions upon aviolation by a provider:

Q) Issue a cease and desist order.

2 I ssue an order prohibiting aservice contract provider from selling or offering service
contracts for sale.

3 Issue an order imposing a civil penalty on the violating provider.
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Proposed law permits a person aggrieved by an order issued by the commissioner to request
ahearing within 20 days of the effective date of the commissioner'sorder. Requiresan order
issued by the commissioner to be suspended from the original effective date of the order
once ahearing is requested. Places the burden on the commissioner to show why the order
isjustified.

Proposed law permits the commissioner to bring an action in any court of competent
jurisdiction for an injunction or other appropriate relief to enjoin threatened or existing
violations of proposed law or the commissioner's orders. Permits an action to seek
restitution on behalf of the persons aggrieved by a violation of proposed law or orders or
regulations of the commissioner. Permits assessment of acivil penalty against aviolator of
not more than $500 per violation and not more than $10,000 in the aggregate for al
violations of asimilar nature.

Proposed law permits a person engaged in the service contract business as a provider or
otherwise before the effective date of proposed law who submits an application for
registration as a provider within 30 days after the commissioner makes the application
available, to continue to engage in business as a provider until final agency action is taken
by the commissioner.

Effective August 1, 2014.

(AddsR.S. 22:375.1-375.12)
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