SLS 14RS-805 REENGROSSED

Regular Session, 2014
SENATE BILL NO. 547

BY SENATOR ADLEY

PUBLIC CONTRACTS. Providesrelativeto certain governmental agreementswith private
parties. (gov siQ)

AN ACT

To enact R.S. 9:2778.1, relative to contractual agreements; to clarify and interpret public
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policy regarding certain provisionsin governmental agreementsabovefifty thousand
dollars in value between a governmental entity and a private party; to provide
relative to agreements of agovernmental entity that are subject to the Administrative
Procedure Act and represented by the attorney general when called upon to do so and
not subject to review by the office of contractual review; to clarify and declare public
policy requiring specification of an expiration date or event, a monetary cap, and a
clear description of the services or goods to be provided; to clarify and provide for
the invalidity of certain provisions authorizing unilateral action by private
contractors on behalf of the governmental entity or conditioning public liability for
liquidated damages on acts of third parties, or agreements for which the
governmental entity neither possesses nor reasonably anticipates receiving adequate

funding; to provide for an effective date; and to provide for related matters.

Be it enacted by the Legidature of Louisiana

Section 1. R.S. 9:2778.1 is hereby enacted to read as follows:

82778.1. Certain governmental agreementsin excess of fifty thousand dollars
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between a gover nmental entity and a private party; agreements

of agover nmental entity subject tothe Administrative Procedure

Act and represented by the attor ney gener al when called upon to

do so and not subject to review by the office of contractual

review:; certain provisionsrequired; certain provisionsinvalid as

against public policy

A. The legislature finds that, with respect to agreements between the

state, any political subdivision of thestate, or any agency ther eof that issubject

to the Administrative Procedure Act and represented by the attorney general

when called upon to do so and any private party that are not subject to review

by the office of contractual review within the division of administration and

under which thetotal value of any goods or servicesto be provided is greater

than fifty thousand dollars, provided that nothing herein shall apply to

contracts, per mits, or servitudes with member-owned electric cooper atives or

investor -owned utilitiesrequlated by theL ouisianaPublic Service Commission

or the City Council of New Orleans, all of the following apply:

(1) Such agreementsareinequitableand contrary to the public policy of

thisstateif they fail to specify all of the following:

(a) An expiration date that is fixed in time, contingent upon the

occurrence of a specific event, or contingent upon the nonoccurrence of a

specific event by a specific date.

(b) The maximum dollar amount payable under such agreement or, in

the case of a contingency agreement, the percentages payable in the event of

recovery.

(c) The scope of the servicesto berendered or productsto be provided.

(2) Provisions in such agreements are ineguitable and contrary to the

public policy of this stateif they purport to do any of the following:

(a) Authorizetheprivateparty totakeunilater al action on behalf of the

state, any political subdivision of the state, or any agency ther eof that issubject
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to the Administrative Procedure Act and represented by the attorney general

when called upon to do so outside the scope of the services to be rendered or

productsto be provided.

(b) Authorizethe private party to unilaterally file, institute, or pursue

any claim or cause of action on behalf of the state, political subdivision of the

state, or any agency ther eof that issubject tothe Administrative Procedure Act

and represented by the attorney general when called upon to do so.

(c) Condition liability of the state, any political subdivision of the state,

or any agency thereof that issubject to the Administrative Procedure Act and

represented by the attorney general when called upon to do so for liquidated

damages or the amount thereof on the action or inaction of any other person.

(d) Provide for liguidated damages payable by the state, any political

subdivision of the state, or any agency thereof that is subject to the

Administrative Procedure Act and represented by the attorney general when

called upon to do so without stating a specific dollar amount or a specific rate

per hour or per item from which the amount can be calculated.

(3) Such agreements are contrary to the public policy of this state if,

when the agr eement is executed, the contr acting gover nmental entity does not

possess or reasonably anticipate availability of funds sufficient to pay its

liability under the agreement in full at the time or times required under the

agreement, including but not limited to any contingent liability and any

liguidated damages.

B. Thelegidatureher eby declaresnull, void, unenfor ceable, and against

public policy any agreement referenced in Paragraph (A)(1) or (3) of this

Section. Any such agreement may beamended to bringit into compliancewith

the provisions of Subsection A. Any such amendment shall be effective

retroactively as of the date on which the agr eement became effective.

C.Theleqgisatureher eby declar esnull, void, unenfor ceable, and against

public policy any provision asdescribed in Paragraph (A)(2) of this Section. In
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the event a suit isfiled, a court shall give effect to all other provisions of any

such agreement containing provisionsin violation of Paragraph (A)(2) of this

Section to the extent otherwise authorized by law.

D. The attorney general, or in the case of a poalitical subdivision of the

state, the district attorney for the parish in which the political subdivision is

domiciled, or any other interested person may enforce the provisions of this

Section.  However, the attorney general, the district attorney, or other

interested person shall first provide written notice by certified mail, return

receipt requested, toall partiesof theagr eement of theviolation and providethe

partiessixty daysin which to amend the agreement to bring it into compliance

with the provisions of this Section. After sixty daysfrom the date of receipt of

written notice, theattorney general, district attor ney, or other inter ested person

may bring an action to enfor cetheprovisionsof thisSection in thedistrict court

for the parish in which the governmental entity isdomiciled.

E. Nopayment isor may bedueor paid for servicesrendered under any

agreement that isnull and void under this Section or pursuant to any provision

that is null and void under this Section, other than in quantum meruit. If an

action is filed under Subsection D of this Section, any action or claim for

quantum mer uit may be br ought only within the action to enfor cethis Section.

Section 2. Itistheintent of the legislature that the provisions of this Act shall apply
both prospectively and retroactively. It isfurther the intent of the legislature to clarify that
those agreements and provisionsdescribed in Section 1 of thisAct are and have aways been
contrary to the public policy of this state and void ab initio.

Section 3. This Act shall become effective upon signature by the governor or, if not
signed by the governor, upon expiration of thetimefor billsto becomelaw without signature
by the governor, as provided in Article I11, Section 18 of the Constitution of Louisiana. If
vetoed by the governor and subsequently approved by the legidature, this Act shall become

effective on the day following such approval.
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The original instrument was prepared by Jay Lueckel. The following digest,
which does not constitute a part of the legidlative instrument, was prepared
by Cathy R. Wélls.

DIGEST
Adley (SB 547)

Proposed law provides that agreements between private parties and governmental entities
that are subject to the APA and represented by the attorney general when called to do so and
not subject to review by the office of contractual review and under which the total valueis
greater than $50,000, all of the following provisions shall apply:

@D Such agreements are inequitable and contrary to the public policy of the stateif they
fail to specify: an expiration date that isfixed in time, contingent on the occurrence
of a specific event, or contingent on the nonoccurrence of a specific event by a
specific date; the maximum dollar amount payable under such agreement or in the
case of a contingency agreement, the percentages payable in the event of recovery;
and the scope of the services to be rendered or products to be provided.

2 Provisions in such agreements are inequitable and contrary to the public policy of
this state if they purport to: authorize the private party to take unilateral action on
behalf of the state, any political subdivision of the state, or agency thereof that is
subject to the APA and represented by the attorney general when called upon to do
so outside the scope of the services to be rendered or products to be provided;
authorize the private party to unilaterally file, institute, or pursue any claim or cause
of action on behalf of the state, political subdivision of the state, or any agency
thereof that is subject to the APA and represented by the attorney general when
called upon to do so; condition liability of the state, any political subdivision of the
state, or any agency thereof that is subject to the APA and represented by the
attorney genera when called upon to do so for liquidated damages or the amount
thereof on the action or inaction of any other person; or provide for liquidated
damages payable by the state, any political subdivision of the state, or any agency
thereof that is subject to the APA and represented by the attorney general when
called upon to do so without stating aspecific dollar amount, or specific rate per hour
or per item from which the amount can be calculated.

(©)) Such agreementsare contrary to the public policy of thisstateif, when the agreement
is executed, the contracting governmental entity does not possess or reasonably
anticipate availability of funds sufficient to pay its liability under the agreement in
full at the time or times required under the agreement, including but not limited to
any contingent liability and any liquidated damages.

Proposed law providesthat it doesnot apply to contracts, permits, or servitudeswith member
owned electric cooperatives or investor owned utilities regulated by the La. Public Service
Commission or the City Council of New Orleans.

Proposed law providesthe legislature declares null, void, unenforceable, and against public
policy any agreement referenced under such provisions, however, any agreement may be
amended to bring it into compliance with the provisions. Proposed law provides that any
such amendment shall be effective retroactively as of the date on which the agreement
became effective.

Proposed law providesthe legislature declares null, void, unenforceable, and against public
policy, any agreement referenced under these provisions. In the event asuit isfiled, a court
shall give effect to certain provisions containing violations of proposed law.

Proposed law provides that the attorney general or in the case of a political subdivision of
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the state, the district attorney or other interested person for the parish in which the political
subdivisions is domiciled may enforce the provisions of proposed law. However, the
attorney general, the district attorney, or other interested party shall provide written notice
viacertified mail, return receipt requested to all parties of the agreement of theviolation and
provide 60 days to amend the agreement to bring it into compliance. After 60 daysfrom the
date of receipt of written notice, said officials may bring an action to enforce the provisions
of proposed law in the district court for the parish in which the entity is domiciled.

Proposed law further provides no payment is or may be due or paid for services rendered
under any agreement that is null and void under the provisions of proposed law, other than
in quantum meruit. If an action is filed, any action or claim for quantum meruit may be
brought only within the action to enforce such provision.

Proposed law states it is the intent of the legislature that these provisions shall apply both
prospectively and retroactively. It isfurther the intent of the legidatureto clarify that those
agreements and provisionsin proposed law are and have always been contrary to the public
policy of this state and void ab initio.

Effective upon signature of the governor or lapse of time for gubernatorial action.

(AddsR.S. 9:2778.1)

Summary of Amendments Adopted by Senate

Committee Amendments Proposed by Senate Committee on Finance to the original
bill

1 Providesthat proposed law does not apply to contracts, permits, or servitudes
with member owned electric cooperatives or investor owned utilities
regulated by the La. Public Service Commission or the City Council of New
Orleans.

Senate Floor Amendments to engrossed bill

1 Makes technical changes.

2. Makes proposed law applicable to agreements of agovernmental entity that
are subject to the APA and represented by the attorney general when called
to do so and not subject to review by the office of contractual review.

3. Removes provision that states proposed law isinterpretive and procedural in
nature.
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