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SLS 14RS-772 ENGROSSED

Regular Session, 2014
SENATE BILL NO. 373

BY SENATOR JOHNS

CIVIL PROCEDURE. Providesrelative to motions for summary judgments. (8/1/14)

AN ACT
To amend and reenact Code of Civil Procedure Article 966, relative to motionsfor summary
judgment; to provide for certain procedures at the hearing on a motion for summary
judgment; to provide relative to admissibility of certain evidence; and to providefor
related matters.
Be it enacted by the Legidature of Louisiana
Section 1. Code of Civil Procedure Article 966 is hereby amended and reenacted to
read as follows:
Art. 966. Motion for summary judgment; procedure
A.(1) Theplaintiff or defendant intheprincipal or any incidental action, with
or without supporting affidavits, may move for asummary judgment in hisfavor for
all or part of therelief for which he has prayed. The plaintiff's motion may be made

at any time after the answer has been filed. The defendant’'s motion may be made at

anytime. All partiesshall beallowed adequatediscovery tobeconducted within

a reasonable period of time in advance of the hearing on the motion for

summary judgment.

(2) Thesummary judgment procedure is designed to securethejust, speedy,
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and inexpensive determination of every action, except those disallowed by Article

969. The procedure is favored and shall be construed to accomplish these ends.

” RRUTUTITe et i1 Distri le9:9(a) The

movant _in_a motion for summary judgment shall file with his motion a

memorandum and list of the exhibits, along with a copy of all exhibits, he

intendsto offer into evidence at the hearing, which shall be served on all other

parties at least twenty calendar days prior to the hearing on the motion for

summary judgment.

(b) The adverse party shall file and serve his opposing memorandum

and list of exhibits, along with a copy of all exhibits, he intends to offer into

evidence at the hearing at least ten calendar days prior to the hearing.

(c) Documentary evidence may befiled in therecord with the motion or

opposition in any eectronically stored format authorized by the local court

rules of the district court or approved by the clerk of the district court for

r eceipt of evidence.

(d) Movant may fileareply memorandum provided it isfiled and served

on all other partiesat least fivecalendar daysprior tothehearing on themotion

for summary judgment.

(e) Any party may supplement his list of exhibits provided the

supplemental list of exhibits, and copy of all exhibits, isfiled and served on all

other partiesat |least five calendar days prior to the hearing on the motion for

summary judgment.

(f)_No other exhibits shall be considered by the court at the hearing on
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the motion for summary judgment.

(g) All servicerequirements shall be made in accordance with Article

1313.

(h) Thecourt may set longer timeperiodsherein asit deemsnecessary.

(i) _All parties shall furnish a copy of their respective pleadings,

memor anda, lists of exhibits, and copy of all exhibits, to the judge when filed.

(2) Any objections to any listed exhibits shall be made by a motion to

strikefiled not later than threecalendar daysprior tothehearingon themotion

for summary judgment and shall beheard and decided by thecourt prior tothe

hearing on the motion for summary judgment.

(3)_Only evidence admitted for purposes of the motion for summary

judgment may be considered by the court in itsruling on the motion.

(4) A summary judgment may be rendered only as to those issues set

forth in the motion under consideration by the court at that time.

(5) The burden of proof remains with the movant. However, if the

movant will not bear theburden of proof at trial on thematter that isbeforethe

court on themotion for summary judgment, themovant'sburden on themotion

does not require him to negate all essential elements of the adverse party's

claim, action, or defense, but rather to point out to the court that thereis an

absence of factual support for one or more e ements essential to the adverse

party's claim, action, or defense. Thereafter, if the adverse party fails to

producefactual support sufficient to establish that hewill be ableto satisfy his

evidentiary burden of proof at trial, thereisno genuineissue of material fact.

Thecourt isnot permitted to makeajudicial deter mination of subjectivefacts,

such asmotive, intent, good faith or knowledge, nor shall it makeany credibility

determinations or weigh the evidence. Factual inferences reasonably drawn

from the evidence must be construed in favor of theparty opposing the motion.

2)C.(1) Thejudgment sought shall be rendered forthwith if the pleadings,

depositions, answersto interrogatories, and admissions, together with the affidavits,
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if any, admitted for purposes of the motion for summary judgment, show that there

IS no genuine issue as to material fact, and that mover is entitled to judgment as a

matter of law.

B-(2) The court shall hear and render judgment on the motion for summary
judgment within a reasonable time, but in any event judgment on the motion shall

be rendered at |east ten days prior to trial. If a party requestswritten reasonsfor

judgment within ten days of rendition of thejudgment, the court shall provide

written reasonsfor judgment within ten daysof receipt of therequest provided

the court can do so at least ten daysprior totrial.

E(3) A summary judgment may berendered dispositive of aparticular issue,
theory of recovery, cause of action, or defense, in favor of one or more parties, even
though the granting of the summary judgment does not dispose of the entire case as

to that party or parties.
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&(HD.(1) When the court grants a motion for summary judgment in

accordance with the provisions of this Article, that a party or nonparty is not
negligent, not at fault, or did not cause, whether in whole or in part, the injury or
harm alleged, that party or nonparty shall not be considered in any subsequent
allocation of fault. Evidenceshall not be admitted at trial to establish thefault of that
party or nonparty nor shall theissue be submitted to the jury nor included on thejury
verdict form. This Paragraph shall not apply when a summary judgment is granted
solely on the basis of the successful assertion of an affirmative defensein accordance
with Article 1005, except for negligence or fault.

(2) If the provisions of this Paragraph are applicable to the summary
judgment, the court shall so specify in the judgment. If the court failsto specify that
the provisions of thisParagraph are applicable, then the provisions of this Paragraph
shall not apply to the judgment.

E. Thetimeperiodsset forth in thisArticle shall super sede and control

to the extent of conflict with any court rule.
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The original instrument and the following digest, which constitutes no part
of the legidative instrument, were prepared by Julie J. Baxter.

DIGEST
Johns (SB 373)

Present law provides that the plaintiff or defendant in the principal or any incidental action,
with or without supporting affidavits, may move for a summary judgment in his favor for
all or part of the relief for which he has prayed. Further providesthat the plaintiff's motion
may be made at any time after the answer has been filed, and that the defendant's motion
may be made at any time.

Proposed law retains present law and adds that al parties shall be allowed adequate
discovery to be conducted within areasonable period of time in advance of the hearing on
the motion for summary judgment.

Present law provides that the summary judgment procedure is designed to secure the just,
speedy, and inexpensive determination of every action, except those disallowed by C.C.P.
Art. 969. Further provides that the summary judgment procedure is favored and shall be
construed to accomplish these ends.

Proposed law retains present law.

Present law provides that the motion for summary judgment, memorandum in support
thereof, and supporting affidavits shall be served within the time limits provided in District
Court Rule 9.9. Present law further provides that, for good cause, the court shall give the
adverseparty additional timeto filearesponse, including opposing affidavits or depositions.
Present law further providesthat the adverse party may serve opposing affidavits, andif such
opposing affidavits are served, the opposing affidavits and any memorandum in support
thereof shall be served pursuant to present law within the time limits provided in District
Court Rule 9.9.

Proposed |aw deletes present law.

Proposed law providesthat the movant in amotion for summary judgment shall filewith his
motion amemorandum and list of the exhibits, along with acopy of all exhibits, he intends
to offer into evidence at the hearing, which shall be served on all other partiesat | east twenty
calendar days prior to the hearing on the motion for summary judgment. Further provides
that the adverse party shall file and serve his opposing memorandum and list of exhibits,
along with acopy of all exhibits, he intends to offer into evidence at the hearing at |east ten
calendar days prior to the hearing. Further providesthat documentary evidence may befiled
in the record with the motion or opposition in any electronically stored format authorized
by the local court rules of the district court or approved by the clerk of the district court for
receipt of evidence.

Proposed law further providesthat movant may file areply memorandum provideditisfiled
and served on all other parties at |east five calendar days prior to the hearing on the motion
for summary judgment.

Proposed law provides that any party may supplement his list of exhibits provided the
supplemental list of exhibits, and copy of all exhibits, isfiled and served on al other parties
at |least five calendar days prior to the hearing on the motion for summary judgment.

Proposed law providesthat no other exhibits shall be considered by the court at the hearing
on the motion for summary judgment. Further provides that all service requirements shall
be made in accordance with present law.
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Proposed law provides that the court may set longer time periods herein as it deems
necessary.

Proposed law provides that al parties shall furnish a copy of their respective pleadings,
memoranda, lists of exhibits, and copy of al exhibits, to the judge when filed.

Proposed law provides that any objections to any listed exhibits shall be made by a motion
to strike filed not later than three calendar days prior to the hearing on the motion for
summary judgment, and shall be heard and decided by the court prior to the hearing on the
motion for summary judgment.

Present law provides that only evidence admitted for purposes of the motion for summary
judgment may be considered by the court in its ruling on the motion.

Proposed law retains present law.

Proposed law further provides that a summary judgment may be rendered only as to those
issues set forth in the motion under consideration by the court at that time.

Present law provides that the burden of proof in a motion for summary judgment remains
with the movant. Present law further providesthat if the movant will not bear the burden of
proof at trial on the matter that is before the court on the motion for summary judgment, then
the movant's burden on the motion does not require him to negate all essential elements of
the adverse party's claim, action, or defense, but rather to point out to the court that thereis
an absence of factual support for one or more elements essential to the adverse party'sclaim,
action, or defense. Present law further provides that thereafter, if the adverse party fails to
produce factual support sufficient to establish that he will be able to satisfy his evidentiary
burden of proof at trial, there is no genuine issue of material fact.

Proposed law retains present law, and adds that the court is not permitted to make ajudicial
determination of subjective facts, such as motive, intent, good faith or knowledge, nor shall
it make any credibility determinations or weigh the evidence. Factual inference reasonably
drawn from the evidence must be construed in favor of the party opposing the motion.

Present law provides that the judgment sought shall be rendered forthwith if the pleadings,
depositions, answersto interrogatories, and admissions, together with the affidavits, if any,
admitted for purposes of the motion for summary judgment, show that there is no genuine
issue as to material fact, and that mover is entitled to judgment as a matter of law.

Proposed law retains present law.

Present law providesif the motion for summary judgment isdenied, the court should provide
reasons for the denial on the record, either orally upon rendition or in writing sua sponte or
upon request of a party within ten days of rendition.

Proposed law deletes present law.

Present law provides that after adequate discovery or after a case is set for trial, a motion
which shows that thereis no genuineissue as to material fact and that the mover is entitled
to judgment as a matter of law shall be granted.

Proposed law deletes present law.

Present law provides that the court shall hear and render judgment on the motion for
summary judgment within areasonabletime, but in any event judgment on the motion shall
be rendered at least ten days prior to trial.

Proposed law adds that if a party requests written reasons for judgment within ten days of
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rendition of the judgment, the court shall provide written reasons for judgment within ten
days of receipt of the request provided the court can do so at least ten days prior to trial.

Present law further provides that a summary judgment may be rendered dispositive of a
particular issue, theory of recovery, cause of action, or defense, in favor of one or more
parties, even though the granting of the summary judgment does not dispose of the entire
case as to that party or parties.

Proposed law retains present law.

Present law providesthat asummary judgment may be rendered or affirmed only asto those
issues set forth in the motion under consideration by the court at that time.

Proposed law deletes present law.

Present law provides that evidence cited in and attached to the motion for summary
judgment or memorandum filed by an adverse party is deemed admitted for purposes of the
motion for summary judgment unless excluded in response to an objection made in
accordance with present law.

Proposed law deletes present law.

Present law provides that when the court grants a motion for summary judgment in
accordance with present law, that a party or nonparty is not negligent, not at fault, or did not
cause, whether in whole or in part, the injury or harm alleged, that party or nonparty shall
not be considered in any subsequent allocation of fault. Present law further provides that
evidence shall not be admitted at trial to establish thefault of that party or nonparty nor shall
the issue be submitted at trial to establish the fault of that party or nonparty nor shall the
issue be submitted to the jury nor included on the jury verdict form. Present law further
providesthat present law shall not apply when asummary judgment is granted solely on the
basis of the successful assertion of an affirmative defense in accordance with present law,
except for negligence or fault. Further provides that when these provisions of present law
are applicable to summary judgment, the court shall so specify in the judgment. Further
providesthat if the court failsto specify that these provisions of present law are applicable,
then the provisions of present law shall not apply to the judgment.

Proposed law retains present law.

Proposed |aw addsthat thetime periods set forth in proposed law shall supersede and control
to the extent of conflict with any court rule.

Effective August 1, 2014.
(Amends C.C.P. Art. 966)

Summary of Amendments Adopted by Senate

Committee Amendments Proposed by Senate Committee on Judiciary A to the
original bill

1 Adds that all parties shall be allowed adequate discovery to be conducted
within a reasonable period of time in advance of the hearing on the motion
for summary judgment.

2. Deletes certain proposed procedures in filing a motion for summary
judgment and adds that a movant in a motion for summary judgment shall
file with his motion amemorandum, list of exhibits and copy of al exhbiits
he intends to offer into evidence at the hearing, and certain service
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requirements and deadlines.
Adds certain requirements and deadlines for the adverse party.
Allows certain electronic filing.
Adds certain procedures for filing a reply memorandum.
Adds certain procedures for supplementing of exhibit lists.
Designateswhich exhibits shall be considered by the court at the hearing, and
provides for certain service requirements, the setting of longer time periods
by the court, and furnishing of a copy of respective pleadings, memoranda,
lists of exhibits, and copy of all exhibits, to the judge when filed.
Adds that the court is not permitted to make a judicial determination of
subjective facts, such as motive, intent, good faith or knowledge, nor make
any credibility determinations or weigh the evidence, and that factual
inferences reasonably drawn from the evidence must be construed in favor
of the party opposing the motion.

Adds a procedure for requesting written reasons for judgment.

Addsthat time periods set forth in proposed law supersede and control to the
extent of conflict with any court rule.
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